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TAXES 
 
Ways and Means Reports Out 
Reconciliation Bill Aimed At Repealing 
Major Portions of the Affordable Care Act  
 
Key Points: 

 Updated JCT score increased the cost of 
Cadillac Tax repeal to $91 billion 

 Obama is expected to veto if the reconciliation 
bill gets through Congress 

 
The House Ways and Means Committee 
favorably reported a reconciliation bill that 
targeted the “Patient Protection and Affordable 
Care Act’s” (P.L. 111-148, 111-152) (ACA) 
employer and individual mandates; repealed the 
Cadillac Tax, the medical-device tax, and the 
Independent Payment Advisory Board. The 

reconciliation bill will allow Senate passage with 
a simple majority rather than the 60-vote 
supermajority needed for most legislation to 
move in the Senate. The Joint Committee on 
Taxation (JCT) released an updated estimate of 
repealing the so-called “Cadillac Tax”, 
projecting it to cost $91 billion. The estimate 
also said the medical device repeal would cost 
$23.9 billion over ten years. The bill is expected 
to go to the House floor sometime later this 

This Week in Congress 

 House – The House passed legislation containing the continuing resolution to keep the 
government funded through December 11. The House agreed to the conference report 
to the “National Defense Authorization Act for Fiscal Year 2016” (H.R.1735) and 
passed the “Airport and Airway Extension Act of 2015” (H.R. 3614). The House also 
passed the “Women’s Public Health and Safety Act” (H.R. 3495); and the “Justice 
for Victims of Iranian Terrorism Act (H.R. 3457).  

 Senate – The Senate passed legislation containing the continuing resolution to keep the 
government funded through December 11 and passed the “Airport and Airway 
Extension Act of 2015” (H.R. 3614). 

 
Next Week in Congress 

 House – The House is expected to vote on H.R. 702, to life the ban on exporting crude 
oil, and the “Homebuyers Assistance Act” (H.R. 3192) to prohibit the CFPB from 
enforcing a Dodd-Frank mortgage disclosure rule until February 1, 2016. House 
Republicans will hold Leadership elections on October 8. 

 Senate – The Senate will vote Tuesday on the conference report to accompany the 
“National Defense Authorization Act for Fiscal Year 2016” (H.R.1735).  
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month, but President Barack Obama is certain 
to veto the bill if he receives it.  
 
Trump Releases Tax Plan That Lowers 
Individual and Corporate Tax Rate, 
Broadens the Base 
 
Key Points: 

 Proposal lowers corporate tax rate to 15 
percent, and includes deemed repatriation at a 
10 percent rate 

 Individual tax brackets cut to four, and 
eliminates deductions “for the very rich” 

 
Republican Presidential candidate Donald 
Trump unveiled his tax proposal that centers 
on the goals of providing tax relief for the 
middle class; simplifying the tax code; and 
growing the economy all while remaining 
deficit neutral.  
 
On the corporate side, the Trump plan cuts the 
corporate and passthrough business income tax 
rate to 15 percent, which he said will 
discourage corporate inversions. The plan 
includes a one-time deemed repatriation of 
corporate earnings held overseas at a 10 
percent tax rate; eliminates tax deferrals on 
corporate income earned abroad; retains the 
foreign tax credit to avoid double taxation; and 
eliminates some “special interests” corporate 
loopholes – especially by imposing a cap on 
business interest deductions.  
 
Trump’s plan for individual tax reform cuts the 
number of tax brackets from seven to four, 
eliminates the marriage penalty, the estate tax, 
and the Alternative Minimum Tax. The 
charitable giving and mortgage interest 
deductions would remain intact. Trump would 
eliminate deductions for “the very rich” by 
increasing the curve of the Personal Exemption 
Phase-Out and the Pease Limitation on 
itemized deductions. The plan also limits tax 

benefits for life insurance for high-income 
earners and eliminates the carried interest tax 
treatment for “speculative partnerships that do 
not grow businesses or create jobs and are not 
risking their own capital.” While some groups 
were positive in their reaction, such as the 
Americans for Tax Reform, other noted the 
cost, with the Tax Foundation estimating the 
plan would cost over $10 trillion over ten years. 
 
Hatch Skeptical That Deal on HTF and 
International Tax Reform Will Be Reached; 
Ryan Continues Efforts on International 
Tax Reform But Indicates There Will Not 
Be Agreement Before HTF Deadline 
 
Key Points: 

 Hatch calls into question the likelihood that a 
plan for international tax reform and highway 
funding will happen  

 Members working on the plan have not 
publicly commented on what will be included in 
the proposal 

 House Ways and Means Committee 
Chairman renewing efforts to reach deal, but 
reportedly tells House Transportation and 
Infrastructure Committee Chairman to proceed 
with HTF bill that does not include 

Upcoming Dates 
October 29: Highway Trust Fund 
patch and MAP-21 extension expires 
November 5: Treasury’s projection of 
when “extraordinary measures” will be 
exhausted and the debt limit will need 
to be increased 
November/December: CBO’s 
estimate of when the debt limit will 
need to be raised 
December 11: The short-term FY 2016 
CR expires 
March 31, 2016:  FAA extension expires  
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international tax reform as a pay-for 
 
Senate Finance Committee Chairman Orrin 
Hatch (R-UT) expressed doubt that Senator 
Charles Schumer (D-NY) and House Ways and 
Means Committee Chairman Paul Ryan (R-WI) 
will be able to strike a deal to finance a surface 
transportation reauthorization through 
international tax reform. Ryan and Schumer 
have been working privately on a proposal to 
tie international tax reform to highway funding, 
and Hatch reported he was supposed to hear 
about the agreement by October 1. Hatch has 
been vocal in his opposition to using 
repatriation revenue as part of a highway fund 
plan while Ryan supports repatriation as a 
funding mechanism. Hatch added that Senate 
Majority Leader Mitch McConnell (R-KY) is 
“not very enthusiastic” about such a plan. 
 
There are reports that House leadership is open 
to discussing the Senate six-year transportation 
package, the “Developing a Reliable and 
Innovative Vision for the Economy Act” 
(DRIVE Act) (H.R. 22), that includes three 
years of pay-fors. H.R. 22 would offset the 
funding highway and transit programs in part 
by implementing new tax compliance 
provisions, such as a modification to mortgage 
information reporting and rules requiring 
consistency between estate tax value and 
income tax basis of assets acquired from a 
decedent. 
 
Ryan has been working behind the scenes on 
an international tax reform bill that would use 
deemed repatriation to potentially provide 
funds for a surface transportation 
reauthorization. However, Ryan has apparently 
informed House Transportation and 
Infrastructure Committee Chairman Bill 
Shuster (R-PA) that Shuster should move 
forward with a surface transportation 
reauthorization in the House that does not 

include an infusion of funds from the House 
Ways and Means Committee package with 
international tax reform. Reports suggest the 
talks will continue between Ryan and Schumer, 
but there is not sufficient agreement on the 
level of transportation funding from any 
international package.    
 
OECD To Release BEPs Plans Next Week 
 
Key Points: 

 The rules designed to target base erosion and 
intangible income will be released October 5  

 The rules are expected will have make 
modifications to some of the most contentious 
provisions 

 
The Organization for Economic Cooperation 
and Development (OECD) will release its final 
plan to counter corporate tax avoidance on 
Monday, October 5.  The most anticipated 
guidance to be released addresses transfer 
pricing and the status of “permanent 
establishment” rules for digital transactions, 
and country-by-country reporting, among a 
number of other issues. The country-by-
country reporting will require companies to 
detail, by location, where they make money and 
pay their taxes. The new rules will only apply to 
corporations with $750 million in annual 
revenue, and information sharing is limited to 
tax authorities. Under the final rule, American 
businesses will file disclosures with the 
Department of the Treasury (Treasury) and 
Internal Revenue Service (IRS), which can then 
share it with tax authorities in other countries 
where the U.S. has tax treaties or information-
sharing agreements.  
 
Senate Finance Committee Chairman Orrin 
Hatch (R-UT) and House Ways and Means 
Committee Chairman Paul Ryan (R-WI) are 
challenging Treasury’s authority to implement 
the disclosure requirement and question the 

http://www.williamsandjensen.com/
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logic of trading proprietary information with 
other countries.  
 
Another highly anticipated guidance involves 
an effort to monitor transfer pricing. Critics of 
the current standard cite examples of 
corporations misvaluing transactions in order 
to move income to low-tax jurisdictions as 
evidence the system is broken. In the original 
action plan, the OECD said unidentified 
“special measures” might be required to crack 
down on abuses, but the final rule is not expect 
to recommend special measures. Corporations 
were also anxious about efforts to redefine and 
limit a permanent establishment for tax 
purposes, but the report is expected to outline 
arguments both for and against devising a 
“virtual permanent establishment” standard to 
capture revenue from digital transactions 
because a consensus on the issue could not be 
reached.  
 
While the OECD countries would then have to 
adopt these standards, they are not self-
effecting, many countries including non-
OECD countries are already implementing 
some of the concepts without waiting for the 
OECD and without every fine point in the 
proposal.  For example, in August Australia 
released a draft law implementing a country-by-
country reporting regime. 
 
IRS Master Limited Partnership Rules 
Expected To Include ‘Exclusive List’ Of 
Qualified Income 
 
Key Points: 

 IRS to include a specific list of activities 
required for MLP status 

 A public hearing on the proposed rules will be 
held October 27 

 
The Internal Revenue Service’s (IRS) proposed 
rules on master limited partnerships (MLPs) are 

expected to include an exclusive list of income-
generating activities required to maintain MLP 
status. The list will make clear what activities in 
the natural resources industry are permissible to 
reduce the number of private letter rulings 
needed. MLPs have relied exclusively on ruling 
letters for certainty of their tax status since 
1987. An IRS official said there may be more 
guidance issued under certain categories, or the 
list could be expanded in the final rules. The 
official also said the proposed rules may have 
incorrectly excluded olefins. The IRS has 
scheduled an October 27 public hearing on the 
proposed rules. 
 
Treasury Pushes Debt Limit Deadline To 
November 5  
 
Key Points: 

 Lower than expected tax receipts cited as the 
cause of the new deadline 

 
In a letter to Congress, Secretary of the 
Treasury (Treasury) Jack Lew said that the 
federal government will hit a legal debt limit 
around November 5 as the government would 
likely have less than $30 billion in cash at that 
point. In the letter, Lew noted that the deadline 
could shift, because Treasury’s estimates are 
“subject to inherent variability” but reported 
that Treasury had seen a negative trend in its 
net resources in recent weeks, suggesting that 
the deadline could move up. The new deadline 
puts pressure on Congress to act sooner than 
expected, and Speaker of the House John 
Boehner’s (R-OH) upcoming retirement may 
mean negotiations will be finalized before he 
leaves office.   
 
Upcoming Hearings and Events 
 
October 7 
Higher Education Costs: The Oversight 
Subcommittee of House Ways and Means 

http://www.williamsandjensen.com/
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Committee hearing on higher education costs 
and tax policy. The panel is expected to 
examine universities’ and colleges’ tax-exempt 
status, and whether it has any connection to 
increased tuition costs. The Committee may 
also review endowment practices and executive 
compensation. 
 
October 27 
IRS Hearing on Master Limited 
Partnership Proposed Rules: The Internal 
Revenue Service will hold a public hearing on 
proposed rules to limit the types of income that 
qualify for master limited partnerships. The IRS 
issued proposed rules to exclude industries 
related to processing natural gas as well as 
timber. 
 
For more information about tax issues you may email 
or call Christopher Hatcher at 202-659-8201.  Laura 
Simmons contributed to this section.    
  
FINANCIAL SERVICES 
 
House Financial Services Committee 
Holds Hearing on the CFPB 
 
Key Points: 

 House Financial Services Committee holds 
hearing on CFPB Semi-Annual Report. 

 Committee Republicans raise concerns with the 
CFPB’s regulations regarding auto lending, 
payday loans, and the Truth in Lending Act 
(TILA) and Real Estate Settlement 
Procedure Act (RESPA) Integrated 
Disclosure (TRID) rules. 

 
On September 29, the House Financial Services 
Committee held a hearing to receive the Semi-
Annual Report and testimony of the Consumer 
Financial Protection Bureau (CFPB) from 
CFPB Director Richard Cordray.  The hearing 
focused on CFPB proposed rulemakings for 
the auto lending and payday lending industries, 

data collection by the CFPB, and the Truth in 
Lending Act (TILA) and Real Estate 
Settlement Procedure Act (RESPA) Integrated 
Disclosure (TRID) rules. 
 
Chairman Jeb Hensarling (R-TX) in a 
statement noted the Committee recently 
concluded a series of hearings to examine the 
impact of the Dodd-Frank Act (DFA) in the 
five years since it became law.  He suggested 
the hearings revealed how the law in numerous 
ways has harmed consumers and low income 
Americans. Hensarling stated Dodd-Frank and 
the CFPB are “the prime reason” the big banks 
are bigger and there are fewer small banks.  He 
suggested the DFA eliminated competition, 
stifled innovation and gave consumers fewer 
choices, resulting in increased prices, 
elimination of free checking accounts for many 
individuals, and cutting off access to 
mortgages, bank accounts and credit cards. 
Hensarling stated that still more harmful 
consequences are “just over the horizon,” 
pointing the CFPB’s pending regulations 
regarding short-term small dollar loans and 
auto lending. 
 
Ranking Member Maxine Waters (D-CA) in a 
statement suggested the CFPB has done 
“diligent work” to protect consumers. She also 
commended the CFPB in their work ending 
abusive and deceptive practices, including 
payday lending rules, eliminating debt traps, 
blocking bad actors, and providing access to 
sustainable mortgage credit. She expressed 
concerns over efforts to limit the powers of the 
CFPB, stating that the dire predictions about 
the CFPB have not come true. She stated there 
have been more mortgages to minorities since 
the qualified mortgage (QM) rule and access to 
consumer credit cards is expanding.  She noted 
defaults on credit are declining and free 
checking has not been eliminated.  
 

http://www.williamsandjensen.com/
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Hensarling and several other Republicans 
raised concerns with the CFPB’s attempts to 
regulate auto lending, noting that auto lending 
was specifically exempted from the CFPB’s 
jurisdiction in the DFA. 
 
Representative Brad Sherman (D-CA) asked 
about the TILA/RESPA Integrated Disclosure 
(TRID) rule, and whether the CFPB will 
provide a three month “hold harmless” period 
for those attempting to comply with the 1800 
pages of regulations. Cordray stated written 
guidance is being worked on, and that for some 
period of months there will be a “diagnostic 
approach” to this. He stated he is pushing to 
get something out before October 3rd.  
 
Representatives Bill Posey (R-FL), Dennis Ross 
(R-FL), and Mick Mulvaney (R-SC) spoke in 
opposition to the CFPB’s pending regulations 
regarding the payday lending industry. Posey 
noted the CFPB proposal is not one that any 
state currently meets so it will in essence be 
preemption. He asked whether the CFPB will 
move forward to undo the hard work of the 
state legislatures. Cordray stated the CFPB 
conducted two extensive white papers showing 
consumers get trapped in these loans and the 
fees are too high. He stated the CFPB cannot 
leave this portion of the market alone. He 
stated in relation to Florida, some feel Florida 
is a model state whereas others see Florida as 
problematic with many roll overs. Mulvaney 
emphasized that there are very low levels of 
complaints regarding payday loans. 
Representative Greg Meeks (D-NY) stated 
there needs to be a balance between 
protections and access to credit. He noted 
concern over pushing people to bad situations 
such as loan sharks. Representative Keith 
Ellison (D-MN) commended the CFPB on 
their work on payday lending.  He stated there 
are gaps in consumer protections and he urged 
the CFPB to move forward on their proposals. 

 
Representative Bruce Poliquin (R-ME) noted 
that Cordray sits on the Financial Stability 
Oversight Council (FSOC).  He stated if a 
mutual fund or asset manager is in trouble the 
markets can work around them. He asked 
whether it is appropriate for FSOC to designate 
asset managers as systemically important 
financial institutions (SIFI).  Cordray stated 
FSOC acts as a body, and FSOC is reviewing 
this and has not made a decision. 
 
House Financial Services Panel Holds 
Hearing on Insurance Regulation 
 
Key Points: 

 The hearing focused on the domestic capital 
framework, IAIS capital standards, and SIFI 
designations of insurance firms.  

 
On September 29, the House Financial Services 
Committee’s Housing and Insurance 
Subcommittee held a hearing on “The Impact 
of Domestic Regulatory Standards on the U.S. 
Insurance Market.”  The hearing focused on 
domestic capital standards, work of the 
International Association of Insurance 
Supervisors (IAIS), state-based regulation of 
insurance, and covered agreements.   
 
Subcommittee Chairman Blaine Luetkemeyer 
(R-MO) stated the U.S. enjoys the most policy 
centric insurance system in the world. He 
stated despite the significant track record the 
insurance industry is being subject to changes 
and more federal regulation. He noted some 
success at the International Association of 
Insurance Supervisors (IAIS) to push back 
some timelines and some progress on 
accounting standards, but he noted that the 
approach on Higher Loss Absorbency (HLA) 
has created some alarm and has the potential to 
harm the U.S. system. He suggested it is 
imperative for the U.S. to “push pack” on 

http://www.williamsandjensen.com/
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HLA. He also pointed to several issues facing 
the industry, such as systemic risk designations 
and capital standards. He stated the capital 
standard should be tailored to the needs of the 
U.S. and not based on foreign rulemakings, 
adding that the domestic standard should be 
created first then transmitted to the rest of the 
world. In addition, he stressed the systemically 
important financial institution (SIFI) 
designations of insurance companies should 
not be based on foreign opinions. He noted no 
further work has been accomplished on 
NARAB II and coordination has “stalled” 
domestically.   
 
Luetkemeyer asked about the status of the 
Federal Reserve requirement to create a 
domestic capital standard framework. Federal 
Reserve Board of Governors Department of 
Banking Supervision and Regulation Senior 
Advisor Tom Sullivan stated the Federal 
Reserve is not driven by an arbitrary deadline 
and that they continue to gather views on the 
issue. He stated there is an “open door” to 
solicit views on this issue, and there is no 
specific timeline.  
 
Representatives Keith Rothfus (R-PA) and Al 
Green (D-TX) questioned whether there is a 
path for insurance companies to be de-
designated as SIFIs. Financial Stability 
Oversight Council (FSOC) Independent 
Member Roy Woodall, Jr., stated that right now 
the companies do not know where that exit 
ramp is, but added that FSOC has looked at 
activities for asset managers which is 
encouraging. 
 
Representative William Lacy Clay (D-MO) 
stated that IAIS is working to develop 
international capital standards but that 
domestic implementation would occur state by 
state. He asked about the process the state 
insurance commissioners used in determining 

to implement international regulations. 
Woodall stated each state has to look at the 
regulations to see if they should implement it, 
and many states will not have companies that 
will be impacted by these regulations. 
Representatives Stevan Pearce (R-NM) and 
Andy Barr (R-KY) encouraged the U.S. 
representatives to push back if IAIS gets ahead 
of the U.S. 
 
Representative Royce (R-CA) stated he sent a 
letter to the Department of the Treasury and 
the U.S. Trade Representative (USTR) to move 
forward with a covered agreement with the EU 
on reinsurance collateral.  Federal Insurance 
Office Director Michael McRaith stated as of 
January 1, 2016, the European Union (EU) will 
subject U.S. insurers to different standards, so a 
covered agreement will provide certainty.  
 
Royce also pointed to a letter he sent to the 
Department of the Treasury on certifications of 
cyberattacks. He stated a clear statement from 
Treasury on what is and is not covered under 
the Terrorism Risk Insurance Act (TRIA) on 
cyberterrorism would be helpful. McRaith 
stated the statute does not specify the causes 
and types of terrorism attacks. He stated just 
because cyber is not listed in the statute does 
not mean it is not eligible. 
 
Senate Banking Panel Holds Hearing on 
SIPC 
 
Key Points: 

 Senator David Vitter (R-LA) stated that he 
would not allow pending SIPC nominations to 
move forward until reforms are implemented to 
the program. 

 
On September 30, the Senate Banking 
Committee’s Securities, Insurance, and 
Investment Subcommittee held a hearing 
entitled “Oversight of the Securities Investor 

http://www.williamsandjensen.com/
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Protection Corporation.” Chairman Mike 
Crapo (R-ID) said the Securities Investor 
Protection Corporation (SIPC) has been the 
subject of a great deal of attention due to 
events related to the Lehman Brothers, Madoff, 
MF Global, and Stanford Investment Group 
cases. He questioned how SIPC has responded 
to recent claims. He expressed interest in 
learning about what reforms may be needed to 
SIPC. Ranking Member Mark Warner (D-VA) 
suggested that different products, such as 
securities and CDs, have different levels of 
protection. He raised concerns with frequency 
of investment adviser examinations, stressing 
the need to be more proactive on the front 
end. 
 
Senator David Vitter (R-LA) stressed the need 
for Congress to pay more attention to SIPC. 
He suggested that Wall Street “runs SIPC their 
way” and that investors cannot be confident 
that their investments will be protected by 
SIPC as intended by Congress under the 
Securities Investor Protection Act (SIPA). He 
said investors are led to believe that if their 
broker fails SIPC will be there to protect them, 
but that this is not the case. He stated that 
Congress should either return SIPC to its 
original intent or abolish it. Vitter said SIPC 
can easily deny claims for customer 
protections. He stated that SIPC President and 
CEO Stephen Harbeck’s testimony calls for 
Congress to act on SIPC nominees, but Senator 
Vitter suggested that the current nominees lack 
the necessary track record of reform and 
investor protection. He stated that these 
nominees will not be confirmed until there is 
real SIPC reform. He urged the President to 
designate two nominees with track records of 
reform and investor protection.  
 
SEC Commissioner Kara Stein Speaks on 
Equity Market Structure 
 

Key Points: 

 SEC Commissioner Kara Stein stressed the 
need to bring additional transparency to 
alternative trading systems and dark pools. 

 Stein also expressed concern about the lack of 
progress with the Consolidated Audit Trail. 

 
On September 30, Securities and Exchange 
Commission (SEC) Commissioner Kara Stein 
gave a speech at the Security Traders 
Association’s 82nd Annual Market Structure 
Conference, focusing on the importance of 
transparency. Stein suggested that the markets 
have become darker and more opaque. She said 
the proliferation of trading venues has made 
the market stronger and more resilient, but also 
make it more complex.  
 
Stein said additional transparency is needed at 
alternative trading systems (ATS), or dark 
pools. She stated that dark liquidity has been 
around for decades, but expressed concern 
with the continuing growth of the “dark 
marketplace” and whether dark pools continue 
to perform the functions for which they were 
originally intended. She noted that the size of 
the average dark pool trade now involves less 
than 200 shares. She expressed concern with 
repercussions of trades moving into dark 
markets, suggesting that opacity may make 
conflicts of interest less apparent and price 
discovery distorted. Stein urged the SEC to 
adopt “dramatic” reforms to bring 
transparency to dark trading venues, suggesting 
that ATSs should compete on a level playing 
field. She said more execution and order data 
needs to be available to the public. She stressed 
the need to move forward with modernization 
of disclosure rules for order execution and 
routing.  
 
Stein said she has championed the creation of 
the Consolidated Audit Trail (CAT) as it can 
promote confidence in the integrity of the 

http://www.williamsandjensen.com/
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marketplace. She said the Flash Crash showed 
the need for a robust and CAT, and the events 
of August 24, 2015 reinforced the need. She 
said effective oversight cannot happen without 
the CAT. She said the SEC issued that a final 
rule mandating that FINRA and the exchanges 
build the CAT, but she expressed concern that 
little progress has been made and that the SEC 
has largely outsourced its responsibility for the 
CAT. She noted that she has called for the SEC 
to designate a CAT project manager, but this 
has not happened. Stein said extreme volatility 
recently led to the limit up/limit down rules 
being triggered, and that a CAT would be 
valuable in helping to understand more about 
what happened. She expressed the need to 
study how the limit-up/limit-down rules 
operated, particularly with exchange traded 
funds (ETFs).  
 
Stein also stated that there should be clarity 
regarding roles and responsibilities in electronic 
markets. She emphasized that all of the people 
working in the markets need to understand the 
rules of the road. She suggested that certain 
employees, such as those creating algorithms, 
may need to be licensed.  
 
House Financial Services Committee 
Approves Five Bills, Including the Retail 
Investor Protection Act 
 
Key Points: 

 The House Financial Services Committee 
approved the Retail Investor Protection Act 
which would prevent the Department of Labor 
from acting on a fiduciary duty until after the 
SEC acts on the issue. 

 The Committee also adopted legislation to 
restructure the CFPB as a five member 
commission and require the CFPB Inspector 
General to be confirmed by the Senate. 

 

On September 30, the House Financial Services 
Committee held a markup and approved bills 
aimed at reforming the Consumer Financial 
Protection Bureau (CFPB), addressing fiduciary 
standards for advice provided to retail 
investors, and requiring the National Credit 
Union Association (NCUA) to study the 
appropriate capital requirements for credit 
unions. The bills included the following: 

 The Burdensome Data Collection 
Relief Act (H.R. 414), introduced by 
Representative Bill Huizenga (R-MI), 
would repeal the Dodd-Frank Act 
requirement that the Securities and 
Exchange Commission (SEC) amend 
disclosure requirements related to:  (1) 
the median of the annual total 
compensation of all the issuer’s 
employees, except the chief executive 
officer; (2) the annual total 
compensation of the chief executive 
officer; and (3) the ratio of the first 
amount to the second. The bill was 
adopted by a vote of 23 to 25.  

 The Bureau of Consumer Financial 
Protection-Inspector General Reform 
Act of 2015 (H.R. 957), introduced by 
Representative Steve Stivers (R-OH), 
would create an independent Inspector 
General for the CFPB, who is 
nominated by the President and 
confirmed by the Senate. The bill was 
adopted by a vote of 56 to 3.  

 The Retail Investor Protection Act 
(H.R. 1090), introduced by 
Representative Ann Wagner (R-MO), 
would prevent the Department of 
Labor (DOL) from adopting a fiduciary 
rule until after the SEC acts on the 
issue. The bill was adopted by a vote of 
34 to 25.  

 The Financial Product Safety 
Commission Act (H.R. 1266), 
introduced by Representative Randy 
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Neugebauer (R-TX), would restructure 
the Consumer Financial Protection 
Bureau as a five member Financial 
Product Safety Commission.  The bill 
was adopted by a vote of 35 to 24.  

 The Risk-Based Capital Study Act of 
2015 (H.R. 2769), introduced by 
Representative Stephen Fincher (R-
TN), would require the National Credit 
Union Administration to conduct a 
study of the appropriate capital 
requirements for Federal and State 
credit unions before new rules take 
effect. The bill was adopted by a vote 
of 50 to 9.   

 
Chairman Jeb Hensarling (R-TX) in a 
statement noted that the DOL fiduciary 
proposal will make advice unavailable or 
unaffordable because it will limit the ability to 
choose advisors and the investment 
products. He suggested that the Americans 
hurt the most would be those with low and 
middle incomes. He explained that more than 
half of all House Democrats joined 
Republicans in expressing these same 
concerns. He suggested that H.R. 1090, offered 
by Wagner, would protect those Americans. 
Hensarling explained that unlike other federal 
agencies charged with consumer or investor 
protection, the CFPB is led by a single, 
powerful director who is unaccountable to the 
President, Congress and taxpayers. He 
explained that H.R. 957 would create an 
independent Inspector General (IG) for the 
CFPB and H.R. 1266 would create a 
commission structure for the CFPB. He noted 
the commission structure is the same as was 
originally supported by proponents of the 
CFPB.   
 
Ranking Member Maxine Waters (D-CA) 
stated these legislative proposals threaten to 
hamper the steps that have been taken to 

enhance consumer protections and the work of 
the CFPB. She stated one bill would eliminate 
the requirement to disclose payments of CEOs, 
and two bills are intended to undermine the 
CFPB. She expressed concern over attempts to 
weaken the DOL’s ability to update the 
fiduciary standard protecting retirees from 
conflicted advice. She stated the current rule is 
out of date and in the meantime bad actors 
“skim” more than $17 million from the 
markets each year. She noted the DOL has 
extended comment periods and collected many 
comments. Waters also urged the Committee 
to renew the Export-Import Bank, noting that 
foreign competitors have already stepped in to 
reap the benefits of the U.S. failing to act. She 
suggested the Committee should not be 
“wasting time” on these bills before the 
Committee while many businesses have already 
announced layoffs because of the closure of the 
Export-Import Bank.  
 
Wagner stated the DOL has issued a proposal 
which will make “sweeping” changes to how 
retail investors receive investment advice.  She 
noted when the UK implemented similar 
legislation thousands were unable to access 
investment advice. She stated it is Congress’ 
duty to act and that the SEC has the authority 
to look at this issue and enact regulations. She 
noted this legislation received bipartisan 
support in the last Congress and this iteration is 
95 percent similar to the prior bill.   
 
Upcoming Hearings and Events 
 
October 7 
Mergers and Acquisitions: The House 
Judiciary Committee’s Subcommittee on 
Antitrust, Competition Policy and Consumer 
Rights will hold a hearing to discuss the 
Standard Merger and Acquisition Reviews 
Through Equal Rules Act of 2015 (H.R. 2745). 
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Credit Cards: The House Small Business 
Committee will hold a hearing titled “The 
EMV Deadline and What it Means for Small 
Businesses.” The scheduled witnesses for the 
hearing include Stephanie Ericksen, Vice 
President, Risk Products, Visa Inc.; Scott 
Talbott, Senior Vice President, Electronic 
Transactions Association; Paul Weston, 
President and CEO, TCM Bank; and Jan 
Roche, President and CEO, State Department 
Federal Credit Union. 
 
October 8 
Housing: The House Financial Services 
Committee will hold a hearing entitled “The 
Future of Housing in America: 50 Years of 
HUD and its impact on Federal Housing 
Policy.” 
 
October 15 
SEC Investor Advisory Committee:  The 
Securities and Exchange Commission (SEC) 
will hold a meeting of its Investor Advisory 
Committee (IAC). The meeting is scheduled to 
include discussions of market structure 
developments, exchange traded fund (ETF) 
pricing, and SEC enforcement priorities. 
 
October 22-23 
Office of Financial Research Conference: 
The Office of Financial Research (OFR) will 
host a conference to “explore how methods 
from diverse fields, such as system analysis, 
agent-based modeling, and data visualization, 
can be used to identify, measure, monitor, and 
mitigate risks in the financial system.’ The 
conference will also “examine how risk is 
measured, monitored, and mitigated in other 
sectors and contexts…; how stakeholders make 
tradeoffs between stability, efficiency, and 
innovation in these contexts; and how lessons 
from these contexts can be applied to the 
financial system.” 
 

October 27 
Equity Market Structure: The Securities and 
Exchange Commission (SEC) Equity Market 
Structure Advisory Committee (EMSAC) will 
hold its second meeting to focus on Rule 610 
and the regulatory structure of exchanges and 
other trading venues. 
 
For more information about financial services issues you 
may email or call Joel Oswald at 202-659-8201. 
Rebecca Konst and Alex Barcham contributed to the 
articles. 
 
ENERGY AND ENVIRONMENT 
 
Energy and Commerce Committee 
Approves Energy Legislation 
 
Key Points: 

 On September 30, the House Energy and 
Commerce Committee voted to favorably report 
energy legislation that includes provisions 
addressing electric grid reliability, Federal 
Energy Regulatory Commission review of 
proposed natural gas pipelines, LNG exports, 
and other issues.  

 The House is likely to vote on the Committee-
approved energy package this month.   

 
On Wednesday, the House Energy and 
Commerce Committee approved the “North 
American Energy Security and Infrastructure 
Act” (H.R. 8), by a roll call vote of 32-20.  
 
In his opening statement, Chairman Fred 
Upton (R-MI) explained that the legislation: 
reinvests in the Strategic Petroleum Reserve 
(SPR); supports “hardening and modernizing 
our nation’s energy infrastructure to withstand 
21st century threats like cyber, severe weather, 
and EMP attacks”; streamlines “the approval of 
LNG exports”; ensures “improved 
coordination on energy diplomacy issues with 
our North American neighbors”; reduces 
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“energy use by the federal government”; and 
“make[s] targeted improvements to some of 
our energy efficiency standards and other 
federal programs.” He also declared that the 
“final version of the bill reflects many 
conclusions from DOE’s landmark 
Quadrennial Energy Review.” Upton noted 
that “[t]his is our first attempt at significant 
energy legislation since 2007.”   
 
In his opening statement, Ranking Member 
Frank Pallone Jr (D-NJ) declared, “Democrats 
are committed to energy legislation that works 
to ensure a sustainable, clean energy future that 
provides well-paying jobs and affordable power 
to consumers.” He told his colleagues that 
“[t]his bill falls well short, and I am strongly 
opposed.”  
 
Before voting to report the legislation, the 
Committee adopted the following amendments 
to H.R. 8: 

 A manager’s amendment. 

 An amendment offered by 
Representative Gene Green (D-TX) to 
authorize $100 million for grants to 
replace older natural gas distribution 
pipelines.  

 An amendment offered by 
Representative Anna Eshoo (D-CA) 
regarding disclosure of critical electric 
infrastructure information.   

 An amendment offered by 
Representative Cathy McMorris 
Rodgers (R-WA) to direct FERC to 
establish a schedule for hydropower 
licensing.   

 An amendment offered by 
Representative Mike Pompeo (R-KS) to 
direct state public utility commissions 
to evaluate subsidies for customer-side 
technology.  

 An amendment offered by 
Representative Ben Ray Lujan (D-NM) 
to direct the Department of Energy to 
report on efforts to “analyze the impact 
of Internet of Things (IoT) technology 
on energy and water use systems.”   

 
Senate Banking Committee Votes to 
Approve Oil Export Legislation 
 
Key Points: 

 The Senate Banking Committee voted to 
approve legislation that would repeal the ban 
on exports of domestic crude oil.   

 The Senate Energy and Natural Resources 
Committee approved its version of oil export 
legislation in July.   

 
On October 1, the Senate Banking, Housing 
and Urban Affairs Committee held a markup, 
approving the “American Crude Oil Export 
Equality Act” (S. 1372) by a 13-9 vote.  
 
In his opening statement, Chairman Richard 
Shelby (R-AL) declared that S. 1372 represents 
a bipartisan effort to end the forty year 
restriction on the export of American crude oil. 
He explained the bill contains findings on the 
economic and geopolitical benefits of lifting the 
crude oil export ban. Shelby noted the bill 
allows the ban to be extended against any 
country that is subject to trade restrictions or 
national security designations. He explained the 
bill also gives the President limited authority to 
impose licensing requirements or other 
restrictions in times of emergency, material 
supply shortages, sustained price increases 
above world market levels, or sustained 
employment effects. Shelby also said the bill 
includes a Government Accountability Office 
(GAO) study on the effects of lifting the ban 
on energy production, consumers, refiners, 
shipyards and others. He argued that failing to 
lift the restrictions on the exports would leave 
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the U.S. unable to compete with Iran once it 
starts exporting its supply. He added that the 
U.S. can aid European and Asian allies by 
putting its supply on the market.    
 
Ranking Member Sherrod Brown (D-OH) 
observed in his opening statement that the U.S. 
imports 7 million barrels per day of crude oil, 
arguing that lifting the ban without taking other 
steps to improve energy policy would impede 
the effort to achieve North American energy 
independence. He argued the Obama 
Administration should continue to use its 
existing authorities to adjust to changing 
market conditions, including temporary export 
policy changes by type of oil or region as part 
of a comprehensive long-term strategy. Brown 
emphasized that a broader approach must also 
include improvements in rail safety, citing the 
growing number of trains carrying oil through 
populated areas.   
 
Hearing Highlights Senators’ Pipeline 
Safety Priorities 
 
Key Points: 

 The Senate Commerce Committee’s Surface 
Transportation Subcommittee held a hearing 
on pipeline safety on September 29. 

 The Subcommittee held a field hearing on the 
same topic on September 18, and the 
Commerce Committee is expected to begin 
work shortly on pipeline safety reauthorization 
legislation.   

 
On Tuesday, the Senate Commerce, Science, 
and Transportation Committee’s Surface 
Transportation and Merchant Marine 
Infrastructure, Safety, and Security 
Subcommittee held a hearing entitled “Pipeline 
Safety: Oversight of Our Nation’s Pipeline 
Network”.  
 

The hearing focused on natural gas pipeline 
safety. Senators raised a number of specific 
topics, which signal their potential priorities for 
inclusion in pipeline safety reauthorization 
legislation: 

 Subcommittee Chair Deb Fischer (R-
NE) and Senator Steve Daines (R-MT) 
expressed concern regarding the slow 
response time of PHMSA in providing 
operators with the results of 
inspections.   

 Subcommittee Ranking Member Cory 
Booker (D-NJ) asked about potential 
requirements for installation of shut-off 
valves.   

 Senator Jerry Moran (R-KS) called for 
legislation that would allow states to 
regulate the underground storage of 
natural gas.   

 Senator Gary Peters (D-MI) expressed 
concern regarding the capacity to 
respond to a potential spill from Line 5 
at the Straits of Mackinac.   

 Senator Amy Klobuchar (D-MN) asked 
about current integrity management 
requirements and the regulation of 
gathering lines.   

 Senator Kelly Ayotte (R-NH), citing 
concerns over Kinder Morgan’s 
proposed Northeast Direct natural gas 
pipeline, called for establishing a role 
for the Pipeline and Hazardous 
Materials Safety Administration 
(PHMSA) in the Federal Energy 
Regulatory Commission’s (FERC) 
review and approval process for 
interstate natural gas pipelines.   

 Senator Ed Markey (D-MA) argued for 
regulations mandating the repair and 
replacement of aging gas distribution 
pipelines.   

 Senator Richard Blumenthal (D-CT) 
suggested the need to enhance the 
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regulation of gathering lines and 
contended that PHMSA is in need of 
an “overhaul”.   

 
House and Senate committees may begin work 
on pipeline safety reauthorization legislation 
later this month.   

  
Upcoming Hearings and Events 
 
October 5 
Winter Energy Outlook: The National 
Association of State Energy Officials 
(NASEO), the Energy Information 
Administration (EIA) and the Department of 
Energy’s Office of Electricity Delivery and 
Energy Reliability will hold the annual “Winter 
Energy Outlook Conference“. 
 
October 6 
Strategic Petroleum Reserve: The Senate 
Energy and Natural Resources Committee will 
hold a hearing on “the modernization of the 
Strategic Petroleum Reserve and related energy 
security issues.” 
 
October 7 

Power Plant Emissions Rules: The House 
Energy and Commerce Committee’s Energy 
and Power Subcommittee will hold a hearing 
titled “EPA’s CO2 Regulations for New and 
Existing Power Plants.”    
 
NRC: The Senate Environment and Public 
Works Committee will hold a hearing titled 
“Oversight of the Nuclear Regulatory 
Commission”.   
 
October 8 
Public Lands Legislation: The Senate Energy 
and Natural Resources Committee’s Public 
Lands, Forests and Mining Subcommittee will 
hold a hearing on a series of public lands bills.   
 
Volkswagen Emissions Scandal: The House 
Energy and Commerce Committee’s Oversight 
and Investigations Subcommittee will hold a 
hearing titled “Volkswagen’s Emissions 
Cheating Allegations: Initial Questions”.    
 
October 20 
Nominations: The Senate Energy and Natural 
Resources Committee will hold a hearing on 
the following nominations: Cherry Ann 
Murray, to be Director of the Office of Science 
at the Department of Energy; Victoria Marie 
Baecher Wassmer, to be Under Secretary of 
Energy; Mary Kendall, to be Inspector General 
at the Department of the Interior; Suzette 
Kimball, to be Director of the United States 
Geological Survey; and Kristen Joan Sarri, to 
be an Assistant Secretary of the Interior 
(Policy, Management and Budget). 
 
October 27 
Stream Protection Rule: The Senate Energy 
and Natural Resources Committee will hold a 
hearing on “the development and potential 
implementation of the Office of Surface 
Mining, Reclamation, and Enforcement’s 
proposed Stream Protection Rule.” 

Overview of Upcoming Key Energy and 
Environment Dates:   
    
November 17, 2015: Deadline for 
submission of public comments on the 
EPA’s Notice of Proposed Rulemaking on 
“Oil and Natural Gas Sector: Emission 
Standards for New and Modified Sources”.    
November 30, 2015: Target date for release 
of the final Renewable Fuel Standard rule 
for blending of ethanol into the U.S. 
transportation fuels supply for 2014-2016.   
November 30, 2015: International climate 
change talks convene in Paris.   
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For more information about energy and environment 
issues you may email or call Frank Vlossak at 202-
659-8201. Marc Pitarresi contributed to this report. 
Updates on energy and environment issues are also 
available on twitter. 
 
DEFENSE 
 
NDAA Conference Report Passes House 
 
Key Points: 

 SASC and HASC reach agreement on a FY 
2016 NDAA, but the White House 
threatens a veto 

 The top Democrats on HASC and SASC 
refuse to sign the Conference Report 

 The Senate may take up the package next 
week 

 
This week, the conferees for the conference 
committee on the FY 2016 National Defense 
Authorization Act (NDAA) (H.R. 1735/S. 
1376) reached agreement on a final bill and 
released the Conference Report. However, for 
the first time in recent memory, the Ranking 
Members on both Armed Services Committees 
refused to sign the Conference Report for the 
NDAA and have announced their opposition 
to the package. Additionally, the White House 
signaled its intent to veto the NDAA because it 
preserves the disparity between defense and 
non-defense spending and uses the Overseas 
Contingency Operations (OCO) to circumvent 
the cap on defense funding. Whether the White 
House follows through on the threat is 
uncertain, but if it did there may not be the 
votes to override a veto given Democratic 
opposition to increasing Department of 
Defense (DOD) funding without lifting the cap 
on non-defense discretionary funding. 
 
On September 30, the House took up and 
passed the NDAA Conference Report by a 

270-156 vote, a narrower margin of passage 
than usual. The Senate could take up the 
NDAA Conference Report as early as next 
week. On September 28, the House and Senate 
Armed Services Committees released the FY 
2016 NDAA Conference Report, a House 
Armed Services Committee (HASC) summary, 
and Senate Armed Services Committee (SASC) 
summary.  
 
Topline Figures 
 
In its summary, HASC stated that “the 
Conference Agreement is consistent with the 
House Budget Resolution which meets the 
exact amount requested by the President. “ 
HASC claimed that “[t]he proposal cuts waste, 
reallocates resources to more urgent priorities, 
and makes long-needed reforms to ensure that 
America gets the most defense for its dollar.” 
HASC asserted that “[t]he agreement 
authorizes $515 billion in spending for national 
defense and an additional $89.2 billion for 
Overseas Contingency Operations (OCO) for a 
total of $604.2 billion.” HASC stated that 
“[e]xcluding an additional $7.7 billion for 
activities outside the committee’s jurisdiction, 
the total funding for national defense is 
equivalent to the President’s total request for 
$611.9 billion in defense discretionary 
spending.” HASC noted that “[a]s part of the 
Overseas Contingency Operations account, the 
proposal funds $38.3 billion in Operation and 
Maintenance activities in support of base 
budget requirements for national defense.” 
 
HASC included the following chart for DOD 
funding: 
 

Purpose  Amount ($ billions)  

DOD Discretionary 
Base Budget  

496.4  

DOE Discretionary 18.6  

http://www.williamsandjensen.com/
mailto:fcvlossak@wms-jen.com
http://twitter.com/#!/fcvIV
https://www.congress.gov/bill/114th-congress/house-bill/1735?q=%7B%22search%22%3A%5B%22%5C%22hr1735%5C%22%22%5D%7D&resultIndex=1
https://www.congress.gov/bill/114th-congress/senate-bill/1376/related-bills
https://www.congress.gov/bill/114th-congress/senate-bill/1376/related-bills
http://clerk.house.gov/evs/2015/roll532.xml
http://docs.house.gov/billsthisweek/20150928/CRPT-114hrpt270.pdf
https://rules.house.gov/sites/republicans.rules.house.gov/files/114/PDF/114-CRHR1735-SxS.pdf
http://www.armed-services.senate.gov/press-releases/sasc-chairman-john-mccain-statement-on-national-defense-authorization-act-conference-agreement


Williams & Jensen – Washington Update October 1, 2015 
   

  
 

 
Williams & Jensen, PLLC 

701 8th Street, N.W. Suite 500 Washington, D.C. 20001 
Telephone: (202) 659-8201 Fax: (202) 659-5249 

www.williamsandjensen.com 
 

Page 16 of 37 

Base Budget  

FY 16 Base Budget 
NDAA Topline*  

515.0  

Overseas Contingency 
Operations**  

89.2  

FY 16 Discretionary 
NDAA Topline  

604.2  

Defense Mandatory 
Spending***  

7.6  

FY16 NDAA Topline  611.8  

 

*Does not include $7.7 billion of authorizations 
not within HASC jurisdiction 
** Includes $38.3 billion in O&M funding 
requested for base requirements 
*** Includes statutory requirements for 
Concurrent Receipt; does not include $0.6 
billion of obligations outside HASC 
jurisdiction. 
 
Issues In Dispute 
 
In terms of the issues that divided the 
conferees, the Conference Report does not 
include the SASC’s structured increase in 
TRICARE co-pays for retail and by-mail 
prescriptions in favor of a one-time fee 
adjustment. HASC claimed that the Conference 
Report “rejected more than 60% of the 
proposed increases to Tri-Care Pharmacy co-
pays supported by the President and the 
Senate…[and] includes modest adjustments to 
co-pays for brand name and generic 
medications, at the minimum amount necessary 
to offset the retirement program.” HASC 
added that the Conference Report “preserves 
Basic Allowance for Housing for dual-military 
couples…[and] [t]o help maintain the tax-free 
BAH benefit in the long-term, the Conference 
Agreement preserves payments to cover 95 
percent of estimated housing expenses, which 

is a 1% annual reduction per year for four 
years.”  
 
Regarding Guantanamo, HASC stated that the 
Conference Report “reauthorizes the bipartisan 
prohibitions against transferring detainees to 
the United States and against building 
detention facilities in the United States.” 
Moreover, HASC contended that “the 
Conference Agreement further limits the 
Secretary of Defense’s ability to transfer 
detainees by reverting to the stronger transfer 
policy established in the FY13 NDAA…[and] 
[t]ransfers may take place only when the 
Secretary of Defense can certify that the 
foreign country to which the detainee is being 
transferred takes steps to substantially mitigate 
any risk of the detainee threatening the United 
States or reengaging in terrorist activity.” 
 
Savings 
 
In its summary, the SASC noted that “[t]he 
NDAA identifies $11 billion in excessive and 
unnecessary spending resulting from bloated 
headquarters and administrative overhead, 
delayed or troubled weapons programs, and 
unjustified budget requests.” The SASC 
claimed that “[t]he Conference Report reinvests 
those savings in providing critical military 
capabilities for our warfighters, meeting 
unfunded priorities of our service chiefs and 
combatant commanders, and supporting critical 
national security priorities” including: 

 Procurement of 12 additional F/A-
18E/F Super Hornets and 6 additional 
F-35B Joint Strike Fighters to address 
dangerous strike fighter capacity 
shortfalls; 

 Accelerated Navy shipbuilding and 
modernization including authority for 
an additional Arleigh-Burke-class 
destroyer; 

 Increased procurement of high-use, 
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high demand missiles such as the 
Tomahawk; 

 $300 million to provide security 
assistance and intelligence support the 
Ukrainian military and other security 
forces of Ukraine as they defend their 
sovereign territory against Russian 
aggression; 

 $200 million to strengthen the cyber 
defenses of the Department of 
Defense. 

 
Acquisition Reform 
 
Additionally, the Conference Report includes 
many of the Senate Armed Services 
Committee’s acquisition reforms, which were 
more sweeping than the House Armed Services 
Committee’s proposed reforms. The SASC 
stated that “the NDAA gives greater authority 
to the military services to manage their own 
programs and enhances the role of the service 
chiefs in the acquisition process.” The SASC 
claimed that “[i]n exchange for greater 
authority, the NDAA demands accountability 
and creates new mechanisms to deliver it.” The 
Committee asserted that “[s]ervices chiefs, 
service secretaries, service acquisition 
executives, and program managers will sign up 
to binding management, requirement, and 
resource commitments.” The SASC added that 
“[t]he NDAA also recognizes the need to 
improve access to non-traditional and 
commercial contactors…[by] adopt[ing] 
commercial buying practices for the Defense 
Department, making it easier for non-
traditional firms to do business with the 
Pentagon.” 
 
SASC noted that “[u]nder the current 70-year-
old military retirement system, 83 percent of 
servicemembers leave the service without any 
retirement assets…[and] [t]he NDAA creates a 
modernized retirement system and extends 

retirement benefits to the vast majority of 
servicemembers through a new plan offering 
more value and choice.” SASC stated that 
“[u]nder the new plan, over 80 percent of 
servicemembers would get benefits…[and] [i]n 
many cases, the overall benefit for those 
serving at least 20 years will be greater than the 
current system.” SASC claimed that “[t]hese 
reforms will achieve approximately $13 billion 
in discretionary savings over the next ten years 
and approximately $12 billion per year in steady 
state mandatory savings.”  
 
Top Democrats Oppose Conference Report 
 
HASC Ranking Member Adam Smith (D-WA) 
and SASC Ranking Member Jack Reed (D-RI) 
announced that they would not support the 
Conference Report. In his statement, Smith 
remarked that “I cannot sign the conference 
report or vote for this bill…[because] [t]his 
legislation is bad for national security for 
several reasons.” He claimed that “[t]his bill 
will exacerbate budgetary dysfunction and 
hamper our military at a time when it 
desperately needs reliable support.” Smith 
stated that “I understand that finding a 
compromise to remove sequestration and to 
relax the current budget caps has been difficult, 
but that does not justify the bill’s misuse of 
$38.3 billion in overseas contingency 
operations (OCO) funding to circumvent the 
defense cap.” He added that “[t]his bill also 
falls far short on a wide range of other 
issues…[and] perpetuates the existence of the 
detention facility at Guantanamo Bay, which 
continues to serve as propaganda for extremists 
and undermine our moral standing in the 
world.” Reed, in his statement, explained his 
decision to not sign the Conference Report. He 
stated that “[t]here are many needed reforms in 
the Conference Committee Report, but the use 
of emergency war funds does not realistically 
provide for the long-term support of our 
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forces…[but] I cannot sign this Conference 
Report because it fails to responsibly fix the 
sequester and provide our troops with the 
support they deserve.”  
 
White House Veto Threat 
 
In his September 30 press briefing, White 
House Press Secretary Josh Earnest stated that 
“[t]he position that’s articulated by Senator 
Reed is the position that President Obama has 
advocated, as well…[and] [t]hat’s why if the 
President got this bill he’d veto.” He claimed 
that “[e]ven Republicans in Congress have 
referred to this is as a ‘slush fund’…[and] [s]o 
this is not a partisan response.” Earnest 
claimed that “we know that this is actually a 
view that is shared by some Republicans on 
Capitol Hill.” The Office of Management and 
Budget (OMB) issued Statements of 
Administration Policy (H.R. 1735 and S. 1376) 
for both the House and Senate passed NDAAs 
indicating that the President would veto the 
bills. However, it bear note that the White 
House has annually threatened to veto NDAAs 
but never has.  
 
HASC Subcommittee Examines The LRSB  
 
Key Points: 

 The Seapower and Projection Forces 
Subcommittee questions the Air Force’s 
procurement officials on the costs and 
development of the long range strike bomber 

 
On September 29, the House Armed Services 
Committee’s Seapower and Projection Forces 
Subcommittee held a hearing titled “USAF 
Bomber Force Structure-Current Requirements 
And Future Vision.” The hearing takes place a 
few weeks after the Air Force revised 
downward its estimates of the ten year cost of 
procuring a replacement for the B-1, B-2, and 
B-52.  

 
Air Force Global Strike Command 
Commander General Robin Rand said that 
“our airmen of the Air Force Global Strike 
Command are doing a fantastic job providing 
effective nuclear and conventional global strike 
forces for our combatant commanders and our 
nation…[and] [a] key to our success will be our 
ability to modernize, sustain, and recapitalize 
our bomber forces.” He claimed that “[i]n 
addition to our intercontinental ballistic missile 
(ICBM) forces, Air Force Global Strike is 
currently responsible for the B-52 and the B-2 
bombers…[a]nd I’m happy to report, in two 
days, Air Force Global Strike Command will 
assume responsibility for the B-1 Lancer 
mission and the airman who operate, maintain 
and support this proven warhorse.” Rand said 
that “[o]ur modernization and sustainment can 
take us only so far, so we look forward, and 
with the Long Range Strike Bomber (LRSB), 
that future looks promising.” He claimed that 
“[t]he LRSB will extend American air 
dominance against next-generation capabilities 
in an anti-access environment by its long-range 
significant payload and survivability.” 
 
Office of the Assistant Secretary of the Air 
Force for Acquisition Military Deputy 
Lieutenant General Arnold Bunch said that 
“I’d like to highlight that the long-range strike 
bomber is the foundation of the Air Force’s 
future long-range strike capability.” He stated 
that “[a]s we develop this advanced long-range 
strike bomber capability, we are and will 
continue to modernize the legacy bomber 
fleets, the B-1, B-2, and B-52, to ensure they 
remain viable platforms providing critical 
warfighting capabilities to the combatant 
commanders in support of the national military 
strategy far into the future.” Bunch claimed 
that “[i]t is crucial that we continue the 
modernization of our current platforms until 
such times as we have sufficient numbers of 
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long-range strike bomber aircraft in the 
inventory.” He asserted that the LRSB program 
is leveraging our technological achievements 
and lessons learned to reduce risks and achieve 
affordability…[a]nd when we discuss 
affordability, we are not simply focused on 
developing and procuring the long-range strike 
bomber.” Bunch contended that “[o]ur focus 
throughout the program has been on the life 
cycle costs of the platform.” He said that “[i]t is 
not enough to simply acquire them; we must 
also be able to afford to operate and sustain 
them.” 
 
Office of the Assistant Secretary of the Air 
Force for Acquisition Air Force Rapid 
Capabilities Office Director Randall Walden 
said that “I’d like to highlight some of the 
things the Air Force has done to ensure the 
success of the LRSB program.” He stated that 
“[f]rom the very start, we’ve had Secretary of 
Defense guidance on the fundamental 
capabilities required for the nation and our 
chief of staff continues to serve as the 
requirement’s owner.” Walden stated that 
“[f]rom an acquisition oversight standpoint, the 
program is important enough to this nation 
where the program manager and his team 
continue to work directly with Air Force and 
DOD acquisition senior leaders at the highest 
level to set and execute the program strategy 
from day one.” He contended that “[o]verall, 
the LRSB will provide a key capability to the 
joint fight. Often we start new programs and 
overreach when it comes to the number of new 
capabilities and, quote, ‘bleeding-edge 
technology.’”  
 
Chairman Randy Forbes (R-VA) said that 
“[t]he Air Force misstated the 10-year cost for 
research, procurement and support of its long-
range bomber in its annual report to 
Congress.” He added that ‘[l]ast year, the Air 
Force estimated the cost of the long- range 

strike bomber at $33.1 billion from FY ‘15 
through FY ‘16…[but] [t]his year, it reported 
the FY ‘16 through FY ‘26 cost as $58.4 
billion.” Forbes said that the “Air Force stated 
both were incorrect and posited that $41.7 
billion is the real number.” He asked “[h]ow 
confident are you that we have the cost in 
control for this platform now.” Walden said 
the Air Force is “very confident..[and] [t]he 
program office has estimated over the handful 
of years and FY ‘15 was the start of that, and 
that program office estimate was at $41.4 
billion…[a]nd FY ‘16 was at $41.7 billion.” He 
asserted that “the overall cost estimating of the 
program has been very stable…and I’m very 
confident in the ability for us to do that 
estimating.” 
 
Ranking Member Joe Courtney (D-CT) said 
that Rand “mentioned briefly in [his] opening 
remarks the 14,000 missions that have been 
flown in southwest Asia” and asked “what 
impact would it be if we didn’t have that 
capability and just had to rely on other fixed-
wing types of planes that the Air Force flies.” 
Rand said that “in general, the purpose of long-
range strike with a bomber is to be able to hold 
any target in the planet at risk…[and] [n]ot in 
weeks or months, but in hours.” He added that 
“[w]e don’t have to be as concerned with some 
of the basing options that you would have to 
be -- we can go a long way with a decent 
payload, and we can -- and hold targets at 
risk…also are recallable…are flexible…[a]nd 
there’s surge capabilities.” Rand stated that 
“long-range strike gives combatant 
commanders and our senior leaders in this 
nation great flexibility to make sure that we are 
able to, when necessary, deter and equally 
important to assure many of our partner 
nations that we are there with them.” 
 
SASC Assesses The Ford Class Carrier 
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Key Points: 

 SASC hears testimony about the Ford class 
carrier program that is over budget and behind 
schedule 

 
On October 1, the Senate Armed Services 
Committee examined the Navy’s procurement 
of the Ford class carrier at a hearing with 
testimony from the Government 
Accountability Office (GAO) Navy’s and the 
Department of Defense’s (DOD) senior 
procurement officials. In its assessment of the 
Navy’s development and purchase of the three 
Ford class carriers, CVN 78, CVN 79, and 
CVN 80, the GAO claimed that “[t]he Ford-
class aircraft carrier’s lead ship began 
construction with an unrealistic business case” 
and remarked that “in 2007, GAO found that 
CVN 78 costs were underestimated and critical 
technologies were immature—key risks that 
would impair delivering CVN 78 at cost, on-
time, and with its planned capabilities.” The 
GAO added that “[s]imilarly, the business case 
for CVN 79 is not realistic.” 
 
Senate Armed Services Committee Chairman 
John McCain (R-AZ) said that “[f]or 13 years 
the Department of Defense has sought to 
develop our newest aircraft carrier; USS Gerald 
R. Ford, marking a beginning of an entire new 
class of this ship.” He claimed that this 
procurement has become “one of the most 
spectacular acquisition debacles in recent 
memory, and that’s saying something.” McCain 
stated that “[t]he Ford Class Program is 
currently estimated to be more than $6 billion 
over budget, despite the recent announcement 
of a two month delay, the first ship is 
scheduled for delivery next year.” He added 
that “[t]he second ship, however, is five years 
behind schedule…[and] questions still remain 
about the capability and reliability of the core-
systems of these aircraft carriers.” McCain 
claimed that “[t]he Ford Class Programs 

actually systematic of a larger problem; the 
dysfunction of our Defense Acquisition System 
as a whole….[and] [a] decade of oversight 
reporting show that CVN 78 has been plagued 
by the same problems found throughout Navy 
ship building, and indeed, most major defense 
acquisition programs.”  
 
Ranking Member Jack Reed (D-RI) said that 
“[t]he Gerald Ford Class Aircraft Program has 
been plagued by delays and cost overrun since 
its inception over a decade ago….[and] [s]ome 
of these delays and inefficiencies are the 
responsibility of the shipbuilder, who has been 
operating on a cost-plus incentive fee type of 
contact, and has slow to apply modern building 
techniques that the shipbuilders using in other 
programs, such as the Virginia Class Program.” 
He stated that “[s]ome of the problems stem 
from including new technology that were not 
sufficiently matured into the design of the ship; 
these immature technologies include a systems 
that are critical for successful operation of the 
aircraft carrier, advanced resting gear, the 
Electro-Magnetic Aircraft One System and the 
Dual Band Radar.” Reed said that “[e]ach of 
these systems have posed schedule challenges 
and is millions of dollars over budget…[and] 
[w]hile we recognize that designing and 
building an aircraft carrier is a difficult, costly 
enterprise, the Committee is concerned that 
some of these problems were foreseeable and 
should have been resolved years ago.” He 
contended that “Congress shares responsibility 
for having approved the Department Defense 
approach to acquiring these aircraft 
carriers…[and] [t]he only change to the 
Program that Congress insisted upon was 
instituting a legislative cost-gap on the three 
ships in the program, and while I think this 
cost-gap has brought some better discipline to 
the program, it has not prevented cost and 
schedule problems.”  
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Assistant Secretary Of Defense (Acquisition) 
Katrina McFarland asserted that the Ford class 
“program has been largely stabilized.” She 
claimed that “[w]hile technical challenges 
remain, the Undersecretary of Defense for 
Acquisition Technology and Logistics, 
continues to work with the Navy to tailor the 
program and ensure appropriate oversight, at 
both the Navy staff, as well as the Office of the 
Secretary of Defense (OSD).” McFarland said 
that “[t]he timeline and complexities associated 
with the construction of aircraft carriers are 
enormous and sensitive to a wide-range of; 
technological, economic, policy, and business 
factors…[m]any of which, cannot be predicted 
in time to be readily mitigated.”  
 
Assistant Secretary of the Navy Research, 
Development & Acquisition Sean Stackley 
stated that the Ford class carrier “itself will be 
in service for 50 years in a three ship class until 
almost 2080…[and] [i]t is therefore imperative, 
as this committee has so clearly impressed 
upon the Department, and re- emphasizes here 
today, that our future carrier force have the 
capability necessary to defeat the future threat, 
but too, it does so at a cost that the nation can 
bear.” He argued that “[a]s the Nimitz 
approached mid-life, requirements were drafted 
to modernize future carriers through a 
traditional serial evolution of technology, 
development, ship design, and 
construction….[and] [a] total of 23 new 
capabilities were to be incrementally introduced 
across three ships commencing with CVN 77, 
at a pace consistent with the maturity of the 
related technologies.” Stackley said that “[t]hese 
development capabilities would provide a 33 
percent increase in a rate at which aircraft are 
launched and recovered…[and] [t]he 
propulsion plant providing three times the 
electrical generating capacity and 25 percent 
more energy than Nimitz, increased service life 
allowances to enable future modernization.” 

Stackley said that “[a]nd importantly, a four 
billion reduction per ship and total ownership 
cost over the ships 50 year life…[t]echnology 
development was initiated for the 
Electromagnetic Aircraft Launching System or 
EMALs…[and] [t]he Advanced Arresting Gear, 
or AAG, and the Advanced Weapons 
Elevators.” 
 
Operational Test And Evaluation Director J. 
Michael Gilmore said that “[w]hether the 
projected quantum improvements and combat 
affects our reductions and total ownership 
costs will be realized that our association with 
the new systems being incorporated in CVN 78 
are not now known, the Navy indicates the 
readability of Electromagnetic Aircraft Launch 
Systems, or EMALs, Advanced Arresting Gear, 
AGG; and dual-band radar, DBR; will support 
initial operational test and evaluation and first 
deployment.” He contended that “[m]ost 
recent definitive data I have indicate the 
reliability of EMALS is below the Navy’s goal 
by more than a factor of 10…[t]he reliability of 
the DBR and redesigned AGR are 
unknown…[and] [w]e only have engineering 
estimates of reliability, very little test data.” 
 
GAO Acquisition And Sourcing Management 
Managing Director Paul Francis remarked that 
“I testified before you a number of times on 
different things…[b]ut we can think of worse 
examples; Joint Strike Fighter F-35, Future 
Combat Systems, F-22 Raptor, and Littoral 
Combat Ship. He stated that “I think what’s 
different here is this program, we knew all 
along this was going to be the case.” Francis 
asserted that “[w]e shouldn’t be surprised by 
anything that’s happened here…o we saw it 
coming…[and] it’s not an ‘I told you so’ 
moment; it’s, ‘we all knew it.’” He claimed that 
“[b]est practices are pretty well known.” 
Francis stated that “[s]o mature technologies 
before you put them on the program, wasn’t 
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done here…[g]o with the realistic cost estimate 
and budget to it.” He claimed that “[w]e’ve 
always gone with the lowest cost estimate, the 
Navy’s estimate…[a]nd we still are.” Francis 
added that “[a]nd fly before buy, it wasn’t done 
here.” 
 
SASC/HASC Cyber Hearings 
 
Key Points: 

 HASC and SASC hear testimony from the 
NSA head and DOD Deputy Secretary 
regarding the DOD’s Cyber Strategy 

 Members focused on U.S. retaliation for cyber 
attacks and what sorts of hacks constitute acts 
of war 

 
This week, the Senate and House Armed 
Services Committees held a series of hearings 
on the Department of Defense’s (DOD) April 
2015 Cyber Strategy.  
 
SASC 
 
On September 29, the Senate Armed Services 
Committee held a hearing entitled “United 
States Cybersecurity Policy and Threats.” 
Topics discussed included, but were not limited 
to:  (1) strength of U.S. cyber activities; (2) 
implication of the U.S.-China cyber agreement; 
(3) efforts to deter attacks and enforce cyber 
standards; (4) the development of the 
Administration’s cyber policy; (5) use of 
information operations for counter-messaging; 
(6) implications of greater encryption; (7) effect 
of cyber-attacks; (8) defining parameters for 
cyber-attacks; (9) concerns about international 
actors; and (10) whistleblower protections for 
Department of Defense (DOD) contractors.  
 
Chairman John McCain (R-AZ) stated this is a 
critical time for the defense from cyber-attacks 
and described several attacks in the last year 
such as the recent attack on the Office of 

Personnel Management (OPM). He expressed 
concern the Administration has still not taken 
any action to combat adversarial behavior and 
the attacks continue. He said attackers conduct 
these attacks at any time and are leaving “cyber 
fingerprints” to claim responsibility for their 
efforts. He expressed concern the White House 
has chosen to reward China with the recent 
cyber agreement and called for any rules in 
cyberspace to explicitly recognize the right to 
defense. McCain stated the U.S. is not winning 
the fight in cyberspace and there is a lack of 
deterrence. He called for implementing a 
strategy to defend, deter, and aggressively 
respond to challenges to the country’s security 
in cyberspace. He asserted that effective cyber 
deterrence requires both offensive and 
defensive tools. McCain acknowledged major 
efforts to increase the cybersecurity work force 
but called for more to be done to allow the 
U.S. He contended that weapons are developed 
so a country does not have to use them and the 
U.S. must do this for cyber threats. He asked if 
U.S. Cyber Command (CYBERCOM) should 
be elevated to a uniform command to enhance 
overall cyber defense posture.  
 

Ranking Member Jack Reed (D-RI) discussed 
the recent cyber agreement with China and 
stressed that Chinese leaders must ensure 
piracy stops to not further erode the country’s 
relations with the U.S. He said the U.S. is 
facing the continuing issue of whether 
CYBERCOM should be elevated to a unified 
command. He noted past questions on whether 
CYBERCOM is mature enough to stand on its 
own or if it still relies on the National Security 
Agency (NSA). He commended the increase in 
trained personnel but emphasized tools for 
these teams remain limited. He asserted the 
U.S. is behind in developing it cyber forces. He 
expressed concern for the effect of 
sequestration on continuing to fund this unit. 
He stated that law enforcement and intelligence 
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agencies have been warned about encryption 
services from third parties.  
 

McCain asked what is required to deter attacks 
so there is a “heavy price to pay.” NSA Director 

and CYBERCOM Commander Admiral Michael 

Rogers suggested setting clear norms for what is 
acceptable behavior and developing U.S. 
capabilities to respond to these attacks. McCain 
asked what actions the U.S. could respond 
with. Rogers discussed the Sony hack and 
stated deterrence must be viewed broadly 
including the examination of economic levers 
that could be used in response.  
 
Reed asked which agencies are actively engaged 
in information operation in the U.S. Director of 

National Intelligence James Clapper Jr said DOD 
supports other arms of the government and the 
National Counter Terrorism Center has an 
office devoted to counter-extremism 
messaging. Reed asked if these other agencies 
are adequately resourced. Clapper suggested 
that more funding is needed for counter-
messaging. Reed contended some U.S. 
competitors have a more robust information 
operation while the U.S. is on the sidelines. 
Clapper agreed and pointed to Russia as being 
particularly successful.  
 
HASC 
 
On September 30, the House Committee on 
Armed Services held a hearing entitled 
“Implementing the Department of Defense 
Cyber Strategy.” Topics discussed included, but 
were not limited to: (1) state and local 
interactions; (2) responding to attacks; (3) 
public private partnerships; (4) state and non-
state actors; and (5) the cyber workforce. 
  
Chairman Mac Thornberry (R-TX) stated cyber 
is a new domain of warfare.  
 

Ranking Member Adam Smith (D-WA) 
declared the DOD’s cyber strategy is sound, 
but the implementation of this strategy is 
critical. He observed the threat changes every 
day and the nation must meet that threat. He 
noted the importance of having the right 
personnel while competing with the private 
sector for cyber talent. He stated coordination 
is also another important consideration. He 
asked how to comprehensively take into 
account all points of failure knowing it only 
takes one failure to cause serious damage; when 
is it permissible to engage in offensive cyber 
operations; and what are the rules of the road. 
He said answering these questions is important 
for dealing with actors such as Iran, China and 
North Korea. He expressed a desire to have 
more conversations like the one that recently 
took place between the U.S. and China to make 
sure the rules of the road are understood. 
 
Thornberry asked in what situation the DOD 
would step in to defend the nation and what a 
significant cyber event means. Deputy Secretary 
of Defense Robert Work explained each 
cyberattack would be looked at individually and 
evaluated using several metrics including if the 
attack resulted in a loss of life, significant 
destruction, and if it was it an act of 
cybercrime. He noted a significant consequence 
would be an attack against the national critical 
infrastructure. He observed this would be 
decided in conjunction with the Department of 
Homeland Security (DHS), who is the lead on 
attacks against domestic infrastructure. He 
concluded DOD would then work through 
policies to determine the most appropriate 
response. Rogers agreed with this 
characterization and said incidents need to be 
looked at on a case by case basis. 
 
Smith asked if the response to attacks has been 
effective and deterred more attacks. Work said 
deterrence policy has not been as effective as it 
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could be up to this point. He remarked that 
attribution will identify the type of response 
based on the origin of the attack. Smith asked 
how effective DOD is at determining where an 
attack came from and identifying its source. 
Rogers said Cyber Command continues to gain 
increased insight and knowledge into this. He 
commented the specific nation behind the 
recent breach at Sony was quickly identified. 
He observed actors are realizing the nation’s 
attribution capability is increasing and the 
enemy is reacting. He emphasized that 
dynamics in cyberspace are changing rapidly. 
Work stated the response take a while because 
several factors that go into determining the 
appropriate response such as who the actor is, 
what was their target, where they acting on 
behalf of another individual, group, or state. He 
observed this is different from the age of 
nuclear weapons when it was easy to identify 
the enemy. He concluded combating cyber 
threats would require a whole of government 
approach. 
 
Upcoming Hearings and Events 
 
October 6 
Afghanistan: The Senate Armed Services 
Committee will hold a hearing to discuss the 
situation in Afghanistan. 
 
October 7 
North Korea: The Senate Foreign Relations 
Committee will hold a hearing to discuss North 
Korea and national security. 
 
Plutonium Disposition: The House Armed 
Services Committee will hold a hearing to 
discuss plutonium disposition. 
 
October 8 
Homeland Security: The Senate Homeland 
Security & Governmental Affairs Committee 
will hold a hearing to discuss national security. 

 
Sequestration & Military Readiness: The 
House Armed Services Committee will hold a 
hearing to discuss sequestration and military 
readiness. 
 
Afghanistan: The House Armed Services 
Committee will hold a hearing to discuss U.S. 
strategy in Afghanistan. 
 
Military Suicide Prevention: The House 
Armed Services Committee will hold a hearing 
to discuss military suicide prevention. 
 
For more information on defense issues you may email 
or call Michael Kans at 202-659-8201. Kevin Prior 
and Nicole Ruzinski contributed to this section. 
 
HEALTH 
 
House Panels Markup Reconciliation 
Legislation Targeting the ACA 
 
Key Points: 

 House Ways and Means and Energy and 
Commerce Committees report reconciliation 
legislation; House Budget Committee expected 
to markup legislation next week 
 

On Tuesday, the House Ways and Means 
Committee favorably reported two proposals 
that target provisions of the “Patient Protection 
and Affordable Care Act” (P.L. 111-148, 111-
152) (ACA). Chairman Paul Ryan (R-WI) noted 
that this legislation would dismantle several 
core provisions of the ACA, and noted that 
other Committees are working on proposals to 
repeal additional portions of the law. He 
predicted that the legislation being considered 
through the budget reconciliation process 
would allow ACA repeal to reach the President.  
 
Ranking Member Sander Levin (D-MI) said the 
bill is “not a serious exercise in legislating,” and 
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indicated that President Barack Obama would 
veto the legislation and this veto would be 
upheld. He urged the Committee to focus on 
priorities such as the surface transportation bill, 
trade negotiations, and tax reform rather than 
the continued focus on the ACA.  
 
The first measure, entitled, “Budget 
Reconciliation Legislative Recommendations 
Relating to Repeal of Certain Excise Taxes 
Enacted in the Patient Protection and 
Affordable Care Act,” would repeal several 
major components of the ACA, including the 
law’s individual mandate, employer mandate, 
the 2.3 percent excise tax on medical devices, 
and the “Cadillac Tax” on high cost health 
plans. A number of questions and points were 
raised pertaining to the score of the proposal, 
to which the Joint Committee on Taxation 
(JCT) said that the repeal of the medical device 
tax and the Cadillac tax would reduce federal 
revenues. This proposal was reported 
favorably, as amended, by a 23 to 14 
Committee vote that fell along party lines.   
 
The Committee also considered “Budget 
Reconciliation Legislative Recommendations 
Relating to Repeal of the Independent Payment 
Advisory Board,” which would repeal Sections 
3403 and 10320 of the ACA, which related to 
the establishment of the Independent Payment 
Advisory Board (IPAB). Stand-alone IPAB 
repeal legislation passed the House earlier this 
year, but has not been taken up by the Senate. 
Representative Jim McDermott (D-WA) said 
that the IPAB would only present 
recommendations to Congress, rather than 
make decisions on Medicare spending 
reductions. Representative Linda Sanchez (D-
CA) noted that she would support this 
proposal, but would vote against it when it is 
packaged with additional ACA repeal 
legislation. The Committee favorably reported 
this proposal by voice vote.  

 
Meanwhile, the House Energy and Commerce 
Committee also convened a markup this week 
on several items, including their budget 
reconciliation recommendations to the Budget 
Committee on a proposal that repeals and 
modifies several provisions of the ACA. These 
reconciliation recommendations were favorably 
reported by the Committee by a roll call vote of 
28 to 23.  
 
The proposal, which Committee Republicans 
said would save more than $1 billion, would 
repeal the ACA’s Prevention and Public Health 
Fund, and seeks to prevent states from 
receiving federal dollars for organizations that 
provide abortions. Federal funding of 
organizations such as Planned Parenthood was 
a major focus during the markup, as 
Congressional Republicans and Democrats 
remain sharply divided on attempts to defund 
the organization.  
 
These are the first two markups that focused 
on Committee recommendations for the 
budget reconciliation process, which will 
continue to play out in the coming months as 
legislation is prepared for the House and Senate 
Floor. Republicans hope that the final product 
can advance through the Senate with a 51 vote 
threshold, allowing it to be sent to President 
Obama. The Administration has indicated that 
it will veto any measures that will repeal the 
ACA.  
 
House, Senate Clear Small Group 
Legislation 
 
Key Points: 

 ACA Modification sent to President’s desk, 
would provide states authority to change 
definition of small group health insurance 
market for certain businesses 
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Legislation providing states the authority to 
prevent companies with 51 to 100 employees 
from being forced into the “small group” 
health insurance market under the ACA passed 
the House and Senate this week. The 
“Protecting Affordable Coverage for 
Employees (PACE) Act” (H.R. 1624), had the 
support of a wide coalition of business groups, 
who had urged Congress to make the change to 
prevent the new coverage requirements from 
taking effect for companies with 51 to 100 
employees starting in 2016. President Barack 
Obama is expecting to sign the bill when it 
reaches his desk. 
 
Representative Brett Guthrie (R-KY), one of 
the bill’s lead sponsors, said that Congressional 
action was needed to “prevent dramatic rate 
hikes and the anticipated loss of coverage for 
millions of hard working Americans.” Without 
this legislation, advocates argued that the ACA 
requirements for essential health benefits under 
the law would have dramatically raised prices 
on some small and medium sized businesses 
attempting to provide health insurance 
coverage for their employees.   
 
The bill moved quickly and without objections 
by either side. The measure was advanced by 
voice vote on the House suspension calendar 
on Monday. The Senate then approved the 
measure by unanimous consent on Thursday. 
Previous legislative efforts to modify the ACA 
have not typically attracted the same level of 
bipartisan support, as some Members in both 
parties have resisted efforts to make 
improvements or changes to the law.  
 

Upcoming Hearings and Events 
 
October 5-6 
Risk Evaluation and Mitigation Strategies: 
The Food and Drug Administration will hold a 
meeting entitled “Risk Evaluation and 

Mitigation Strategies (REMS): Understanding 
and Evaluating Their Impact on the Health 
Care Delivery System and Patient Access.” 
 
October 5 
Open Enrollment: The Alliance for Health 
Reform will hold a briefing on “Open 
Enrollment III - What You Need to Know.” 
 
Specialty Drugs: The Pew Charitable Trusts 
will hold a forum on “Paying for Value: Policy 
Options for Managing the Cost of PSCK9 
Inhibitors and Other Specialty Drugs,” 
focusing on new, innovative medications. 
 
21st Century Cures: Politico Pro will host a 
Health Care discussion on the 21st Century 
Cures legislation, focusing on prospects for 
passage in the Senate.  
 
October 6 
Childhood Obesity: The National Academy 
of Sciences will hold a workshop on “Obesity 
in the Early Childhood Years: State of the 
Science and Implementation of Promising 
Solutions.”  
 

Dietary Guidelines: The House Agriculture 
Committee will hold a hearing on the process 
for developing the 2015 Dietary Guidelines for 
Americans.  
 
October 7 
Veterans’ Health: The House Veterans’ 
Affairs Committee will hold a hearing entitled 
“A Call for System-Wide Change: Evaluating 
the Independent Assessment of the Veterans 
Health Administration.” 
 
National Institutes of Health: The Senate 
Appropriations Committee’s Labor, Health and 
Human Services, Education and Related 
Subcommittee will hold a hearing on the 
National Institutes of Health. 
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Bladder Cancer: The Bladder Cancer 
Advocacy will hold a briefing on “Bringing 
Personalized Medicine to Bladder Cancer 
Patients” and to launch the Bladder Cancer 
Genomics Consortium.  
 
October 8 
Affordable Care Act: National Journal will 
hold a discussion on “The Next America: From 
Coverage To Care,” focusing on the Affordable 
Care Act and what can be done to improve 
health outcomes amongst minority and low-
income communities. 
 
Drug Abuse: The House Energy and 
Commerce Committee’s Health Subcommittee 
will hold a hearing entitled “Examining 
Legislative Proposals to Combat our Nation’s 
Drug Abuse Crisis.” 
 

For more information about healthcare issues you may 
email or call Matthew Hoekstra or George Olsen at 
202-659-8201.  
 
TRANSPORTATION AND 
INFRASTRUCTURE  
 
Outlook For Surface Transportation 
Reauthorization 
 
Key Points: 

 The outgoing Speaker may push to enact a 
long-term surface transportation 
reauthorization before stepping down at the 
end of this month 

 The odds on favorite to be the next Speaker 
may support such a push 

 However, the prospects for passage may depend 
on whether a deal can be reached on 
international tax reform and the Ex-Im Bank 

 
Speaker of the House John Boehner’s (R-OH) 
announcement last week to resign his 

leadership position and Congressional seat 
effective October 3 has changed the dynamics 
and timing surrounding the possible enactment 
of a long term surface transportation 
reauthorization ahead of pending expiration of 
the current extension of the “Moving Ahead 
for Progress in the 21st Century Act” (MAP-
21) (P. L. 112-141) on October 29, 2015.   
 
The House will vote on its new Speaker on 
October 8. By all accounts the position is 
Representative Kevin McCarthy’s (R-CA) to 
lose. McCarthy has been a Member of the 
House from Bakersfield, in the Central Valley 
of California, since 2007. Prior to being elected 
to the House, McCarthy was a state legislator. 
McCarthy, who is currently the second highest 
ranking Republican in the House, Majority 
Leader, is widely credited with recruiting and 
helping elect many of the newer members of 
Congress and as such has a broad base of 
support among his Republican colleagues.  
 
Boehner has been a vocal supporter of passing 
a long term (6-year) surface transportation 
reauthorization by using international tax 
reform as a “pay for.” His departure is certainly 
a loss of support for infrastructure spending.  
McCarthy, however, has also been supportive 
of passing a long term reauthorization bill and 
in one of his first statements after Boehner’s 
announcement, McCarthy emphasized that 
passing a long term highway bill, paid for by 
international tax reform, was one of his top 
priorities.  McCarthy, in an effort to garner 
more conservative support from his caucus, 
came out against the Export-Import Bank 
Reauthorization (Ex-Im) several months ago, 
and this reauthorization was included in the 
Senate passed the “Developing a Reliable and 
Innovative Vision for the Economy Act” 
(DRIVE Act) (H.R. 22).  A discharge petition 
to allow a vote on the House floor for this 
reauthorization is now being organized by 
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Representative Stephen Fincher (R-TN) who 
currently has 40 House Republicans co-
sponsoring his reauthorization bill.  If Fincher 
can get at least 30 of those Republicans to sign 
the discharge petition and all House Democrats 
sign as well (188), they would have the required 
218 to seek a floor vote later in October.  This 
vote could take the Ex-Im provision out of the 
highway fight and remove what many see as 
another hurdle for the reauthorization. 
 
Boehner has been clear about a desire to clear 
the decks of some of the major timely 
legislative issues prior to his departure. A 
highway and transit reauthorization would 
certainly be one of these issues. Timing, 
however, is conspiring against this desire with 
House leadership races on October 8 and a 
scheduled “district work period the week of 
October 12, which results in a mere eight 
legislative days prior to the expiration of the 
current reauthorization.   Given this timing, it 
is expected that there will be a short term 
extension of the highway reauthorization at the 
end of October and a long term bill would be 
passed under a new Speaker’s leadership. 
 
FAA Authority and Funding Extended 
Until April 
 
Key Points: 

 A six-month, clean extension of the FAA is 
signed into law, giving stakeholders more time 
to work out the remaining issues that have 
stopped consideration of a long-term 
reauthorization  

 
This week, Congress passed and President 
Barack Obama signed the “Airport and Airway 
Extension Act of 2015” (H.R. 3614), a clean 
six-month extension of current Federal 
Aviation Administration (FAA) authorities and 
funding that expires on March 31, 2016. Now 
Congressional stakeholders have additional 

time to try to work out the remaining issues 
that prevent a long-term FAA reauthorization 
from being enacted, which include the potential 
privatization of the FAA’s air traffic control 
system. However, it is also possible that a 
succession of extensions will be enacted until 
agreement can reached on the outstanding 
matters.   
 
During House consideration of H.R. 3614, 
House Transportation and Infrastructure 
Committee Chairman Bill Shuster (R-PA) said 
that “[t]here are things that not only do we 
want to do, but we need to do, to make sure 
that we have the safest airspace in the 
world…[and] [w]e also need to make sure it is 
the most efficient airspace in the world.” He 
claimed that “[w]e can do that if we deploy the 
technology and the things we have been talking 
about for almost 2 years now to transform the 
FAA into something that can move quicker, 
that can deploy the technology that is available 
to us.” Shuster asserted that “[w]hen we look 
around the world, there are over 50 countries 
that have taken the air traffic control 
organization out of government and have been 
able to maintain the highest levels of safety, but 
deploy technology that makes their airspace 
more efficient.” He claimed that “[w]e are very 
close to putting something together that, as I 
said, will transform the air traffic control 
system while keeping back in government the 
safety and regulatory oversight to this agency to 
make sure that we are streamlining the 
certification process for our aviation industry 
that is manufacturing everything from Boeings 
to Gulfstreams, to the avionics, to the parts 
that go into these flying systems.”  Shuster 
remarked that “I think, as we get through 
September and into October, we are going to 
be able to see the bill that we have put forth 
that is going to have, I believe, bipartisan 
support not only from Congress, but around 
the country, around Washington, D.C., and, as 
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I said, here in the House…[and] [i]n talking to 
the Senate, I am encouraged by what they have 
said about what we are looking at proposing.” 
 
House Transportation and Infrastructure 
Committee Ranking Member Peter DeFazio 
(D-OR) said that “[t]his is a 6-month 
extension…[t]hat should give us more than 
ample time to agree upon a long-term FAA 
authorization.” He said that “[m]uch work has 
already been done on major portions of the bill, 
but some disagreements remain over the future 
of the air traffic organization.” DeFazio said 
that “[m]y preference would be to insulate the 
entire FAA from future vicissitudes of 
Congress going off the rails with a shutdown 
and furloughs and provisions that are 
unacceptable to the Senate that cause a 
temporary lapse in authorization. You know, 
we can get there.” He added that “[w]e would 
like to reform procurement, to streamline it 
and make it work better at the FAA…[because] 
[t]he FAA is the only agency of government 
worse at procurement than the Pentagon.”  
Increased Scrutiny of VW’s Emissions 
Defeat Devices 
 
Key Points: 

 The House committee of jurisdiction will begin 
to examine Volkswagen’s circumventing 
emissions from diesel cars 

 Two Democratic Senators call for a thorough 
DOJ investigation and criminal charges for 
VW executives 

 The EPA informs automakers of increased 
scrutiny regarding emissions going forward 

 
This week, the scope of government inquiry 
into the admission by Volkswagen (VW) that 
nearly half a million VW and Audi 2009-2015 
diesel engine vehicles were equipped with 
software to circumvent emissions testing (aka 
defeat devices) continues to widen. On 
September 29, the House Energy and 

Commerce Committee released a statement 
indicating that it had requested documents and 
information from Volkswagen and the 
Environmental Protection Agency (EPA). In 
letters sent to the German carmaker and the 
EPA, Chairman Fred Upton (R-MI), Ranking 
Member Frank Pallone Jr (D-NJ) and 
Oversight and Investigations Subcommittee 
Chairman Tim Murphy (R-PA) and Ranking 
Member Diane DeGette (D-CO) indicated that 
they are “investigating the facts and 
circumstances surrounding VW’s use of 
software in vehicle emissions control systems 
to affect Clean Air Act related compliance and 
emissions test results.”   
 
On October 1, the Oversight and 
Investigations Subcommittee announced an 
October 8 hearing with “Volkswagen Group of 
America President and CEO Michael Horn and 
the EPA are scheduled to testify as the 
subcommittee investigates Volkswagen’s 
alleged efforts to circumvent emissions 
requirements for certain models of diesel 
engine passenger vehicles…[because] Members 
are working to understand the facts and 
circumstances surrounding Volkswagen’s 
reported Clean Air Act violations and what 
they mean for consumers and the general 
public.” 
 
On September 28, Senators Richard 
Blumenthal (D-CT) and Amy Klobuchar (D-
MN) sent a letter to Attorney General Loretta 
Lynch urging “the U.S. Department of Justice 
(DOJ) to take strong civil and criminal actions 
against Volkswagen for any violations 
following the German carmaker’s actions that 
misled hundreds of thousands of American 
consumers and resulted in tens of thousands of 
tons of additional pollution emissions.” 
Blumenthal and Klobuchar stated that “[w]e 
are particularly concerned that Volkswagen and 
individual executives appear to have made 
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multiple false statements to the government, 
which would violate 18 USC Sec. 1001.” They 
argued that “[o]fficials at Volkswagen should 
be granted no get out of jail free card, and the 
Department should accept no plea agreement 
with Volkswagen that does not ensure any and 
all information regarding criminal acts by high 
level officials is provided to the Department.” 
 
Late last week, the EPA “released a letter sent 
to vehicle manufacturers notifying them that 
the agency is adding to its confirmatory testing 
additional evaluations designed to look for 
potential defeat devices” according to its press 
release. The EPA noted that “[r]er the 
regulations of 40 CFR §86.1809, EPA may test 
or require testing on any vehicle at a designated 
location, using driving cycles and conditions 
that may reasonably be expected to be 
encountered in normal operation and use, for 
the purposes of investigating a potential defeat 
device.” The EPA added that “[s]uch testing 
can be expected in addition to the standard 
emissions test cycles when Emissions Data 
Vehicles (EDV), and Fuel Economy Data 
Vehicles (FEDV) are tested by EPA.” The 
EPA advised that “[m]anufacturers should 
expect that this additional testing may add time 
to the confirmatory test process and that 
additional mileage may be accumulated on the 
EDVs and FEDVs…[and] [t]he regulations of 
40 CFR §86.1836 also require manufacturers to 
supply production vehicles for testing upon 
request.” 
 
PTC Extension Floated 
 
Key Points: 

 The House Transportation and Infrastructure 
Committee released a bill to extend the PTC 
deadline until December 31, 2018 and would 
give the Secretary discretion to extend on a 
case-by-case basis beyond that deadline 

 The Senate Commerce Committee Chairman 
expresses support for extending the deadline 

 
On September 30, the House Transportation 
and Infrastructure Committee introduced the 
“Positive Train Control Enforcement and 
Implementation Act of 2015” (H.R. 3651) that 
would extend the current December 31, 2015 
deadline for railroads to implement Positive 
Train Control (PTC) until the end of 2018 
according to a press release. The measure is 
sponsored by House Transportation and 
Infrastructure Committee Chairman Bill 
Shuster (R-PA), Ranking Member Peter 
DeFazio (D-OR), Railroads, Pipelines, and 
Hazardous Materials Subcommittee Chairman 
Jeff Denham (R-CA), and Ranking Member 
Michael Capuano (D-MA).  
 
The Committee stated that H.R. 3651 
“provides limited authority for the U.S. 
Department of Transportation Secretary to 
extend the deadline beyond 2018 if railroads 
demonstrate they are facing continued 
difficulties in completing the mandate, but have 
made every effort to install PTC as soon as 
possible, and requires railroads to complete 
progress reports on implementation.” The 
Committee contended that “[w]ithout an 
extension, freight railroads will be forced to 
suspend shipments of certain chemicals, 
including some used in treating drinking water 
and in fertilizers; commuter railroads will need 
to cease operations, significantly impacting 
commutes in major metropolitan regions; and 
all Amtrak service outside of portions of the 
Northeast Corridor will be suspended.” The 
Committee added that “[t]he Federal Railroad 
Administration and the Government 
Accountability Office have also previously 
recommended extending the Positive Train 
Control deadline.”  
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In a September 30 floor speech, Senate 
Commerce, Science, and Transportation 
Committee Chairman John Thune (R-SD) 
remarked that “the Senate acted in July by 
passing a provision on the multi-year highway 
reauthorization bill that would extend the 
deadline on a case-by-case basis” (i.e. Section 
35442 of the “Developing a Reliable and 
Innovative Vision for the Economy Act” 
(DRIVE Act) (H.R. 22)). He contended that 
“[t]he Senate’s bill – which passed by a vote of 
65-34 – took the best parts of legislation to 
extend the deadline that had been put forward 
by the Obama Administration; Senator 
[Dianne] Feinstein (D-CA) who championed 
the PTC requirement; and Senators Roy Blunt 
(R-MO) and Claire McCaskill (D-MO) who 
saw this problem coming some time ago and 
have worked with me to prevent it.” Thune 
said that “[u]nder the bipartisan Senate plan, 
the Secretary of transportation gets the legal 
authority to approve or disapprove requests for 
extensions submitted in plans where railroads 
show how and when they will meet all the 
requirements of full PTC implementation.” He 
claimed that “[i]f approved, this essentially 
becomes a contract and railroads will face 
consequences if they do not adhere to it – 
including fines.” Thune added that “[u]nder no 
circumstances could the secretary approve a 
date for full PTC installation that is later than 
2018…[and] [t]he Secretary also has the 
authority to identify and require changes to 
deficient schedules that do not show safe and 
successful implementation as soon as 
practicable.” 
 
FTA TAM Rulemaking 
 
Key Points: 

 The Federal Transit Administration released 
another significant piece of the new transit 
regulation regime called for in MAP-21  

 

On September 30, the Federal Transit 
Administration (FTA) released a Notice Of 
Proposed Rulemaking (NPRM) to “establish a 
National Transit Asset Management System to 
monitor and manage public transportation 
capital assets to achieve and maintain a state of 
good repair, improve safety, and increase 
reliability and performance” as the agency 
explained in the NPRM. The FTA added that 
“this notice includes proposed amendments to 
the National Transit Database regulations to 
conform to the proposed reporting 
requirements for transit asset management.” 
Comments are due by November 30, 2015.  
 
This NPRM arises from the consolidated 
advance notice of proposed rulemaking 
(ANPRM) the FTA initiated in October 2013 
to implement changes to transit regulation 
mandated by the “Moving Ahead for Progress 
in the 21st Century Act” (MAP-21) (P. L. 112-
141). The FTA explained that its “consolidated 
ANPRM” was the first step in creating the new 
Public Transportation Safety Program. The 
FTA noted that “[t]hroughout the ANPRM, 
FTA expressed its intention to adopt a 
comprehensive approach to transit asset 
management and safety that would be scalable 
and flexible enough for different types of 
transit modes and operating environments.” 
The FTA added that “the ANPRM highlighted 
the inherent linkages between asset condition 
and safety performance through the discussion 
of FTA’s proposal to adopt Safety 
Management Systems (SMS) as the foundation 
for the development, implementation, 
oversight and enforcement of the new Public 
Transportation Safety Program.” 
 
The FTA stated that “[t]he NPRM proposes to 
establish a National Transit Asset Management 
System in accordance with section 20019 of 
MAP-21 codified at 49 U.S.C. 5326.” The FTA 
explained that “[a] transit asset management 
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(TAM) system is “a strategic and systematic 
process of operating, maintaining, and 
improving public transportation capital assets 
effectively through the life cycle of such 
assets.” The FTA stated that “[t]he proposed 
National TAM System is a scalable framework 
that establishes terms and concepts and allows 
for consistency and standardization of formats, 
without being prescriptive on methods or 
application.” The FTA stated that “[t]he 
proposed rule would set minimum Federal 
requirements for transit asset management to 
improve the condition of the Nation’s transit 
capital assets by establishing a strategic and 
performance-based process for operating, 
maintaining, and replacing transit capital 
assets.” 
 
The FTA stated that “[t]he provisions of 
section 5326 require the Secretary of 
Transportation to establish and implement a 
National TAM System, which defines the term 
“state of good repair”; requires that all 
recipients and subrecipients under Chapter 53 
develop a TAM plan, to include an asset 
inventory, an assessment of the condition of 
those assets, decision support tools, and 
investment prioritization; establishes annual 
reporting requirements; and mandates that 
FTA provide technical assistance to Chapter 53 
recipients and subrecipients, including an 
analytical process or decision support tool that 
allows for the estimation of capital asset needs 
and assists with investment prioritization.”  
 
The FTA said that “[i]n addition, section 5326 
requires the Secretary to establish SGR 
performance measures, and recipients are 
required to set performance targets based on 
the measures.” The FTA stated that 
“[f]urthermore each designated recipient must 
submit two annual reports the Secretary—one 
on the condition of their recipients’ public 
transportation systems, including a description 

of any change in condition since the last report, 
and one describing its recipients’ progress 
towards meeting performance targets 
established during that fiscal year and a 
description of the recipients’ performance 
targets for the subsequent fiscal year.”  
 
Upcoming Hearings and Events 
 
October 7 
Unmanned Aircraft Systems: The House 
Transportation & Infrastructure Committee 
will hold a hearing to discuss aviation safety in 
the era of unmanned aircraft systems. 
 
October 8 
Volkswagen Emissions Issues: The House 
Energy & Commerce Committee will hold a 
hearing to discuss Volkswagen emissions 
cheating allegations. 
 
For more information on transportation issues you may 
email or call Michael Kans at 202-659-8201. Tracy 
Taylor wrote the first article.  
 
TECHNOLOGY 
 
House Homeland Security Reports Out 
Cybersecurity Bills 
 
Key Points: 

 The five bills marked up and reported to the 
House would seek to ramp up the DHS’ 
cybersecurity capabilities  

 
On September 30, the House Homeland 
Security Committee held a markup of five bills 
related to cybersecurity and the Department of 
Homeland Security (DHS). Chairman Michael 
McCaul (R-TX) explained that the bills would 
reform and improve key elements of DHS by 
streamlining bureaucracy, saving money, and 
providing strong Congressional direction. He 
said the bills would help ensure taxpayer dollars 
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are not wasted and are better spent to protect 
the homeland. 
 
Ranking Member Bennie Thompson (D-MS) 
said the markup would address a wide range of 
timely legislative matters and noted that there is 
significant bipartisan agreement on many of the 
bills and proposed amendment. He said the 
“Department of Homeland Security 
Cybersecurity Strategy Act of 2015” (H.R. 
3510) was developed in response to a recent 
Government Accountability Office (GAO) 
report which found that  there is poor 
coordination among the DHS offices involved 
with cybersecurity. He explained that H.R. 
3510 would require DHS to develop a 
Department-wide strategy for cybersecurity. He 
said the “Department of Homeland Security 
Clearance Management and Administration 
Act” (H.R. 3505) seeks to improve how DHS 
manages its clearance process at all stages. He 
stated the “DHS Headquarters Reform and 
Improvement Act of 2015” (H.R. 3572) and 
the “DHS Science and Technology Reform and 
Improvements Act of 2015” (H.R. 3578) are 
the product of significant bipartisan 
cooperation.   
 
The Committee marked up these five 
cybersecurity related bills: 

 H.R. 3490 - the “Strengthening State 
and Local Cyber Crime Fighting Act” 

 H.R. 3505 - the “Department of 
Homeland Security Clearance 
Management and Administration Act” 

 H.R. 3510 - the “Department of 
Homeland Security Cybersecurity 
Strategy Act of 2015” 

 H.R. 3572 - the “DHS Headquarters 
Reform and Improvement Act of 
2015” 

 H.R. 3578 - the “DHS Science and 
Technology Reform and 
Improvements Act of 2015” 

 
All five bills were favorably reported to the 
House floor, as amended, by voice vote.  
 
GAO Calls Into Question Federal 
Information Security Policies And Practices 
 
Key Points: 

 The GAO found that agencies struggled to 
meet the requirements of FISMA and that 
major vulnerabilities persist 

 
This week, the Government Accountability 
Office (GAO) released the attached assessment 
of the FY 2013 and 2014 information security 
policies and practices of 24 Federal agencies as 
directed by the Federal Information Security 
Management Act of 2002 (FISMA). The GAO 
concluded that “Federal agencies’ information 
and systems remain at a high risk of 
unauthorized access, use, disclosure, 
modification, and disruption” and that 
implementation of FISMA 2002 was “mixed” 
in FY ‘13 and ‘14. However, the GAO’s 
primary recommendation is the Office of 
Management and Budget (OMB) “in 
consultation with the Secretary of Homeland 
Security, the Chief Information Officers 
Council, and the Council of the Inspectors 
General on Integrity and Efficiency, enhance 
reporting guidance to the inspectors general for 
all rating components of agency security 
programs, such as configuration management 
and risk management, so that the ratings will be 
consistent and comparable.” The report was 
addressed to the Chairs and Ranking Members 
of the Senate Homeland Security and 
Governmental Affairs Committee and the 
House Oversight and Government Reform 
Committee.  
 
Overall, the GAO found “[p]ersistent 
weaknesses” and asserted that “[m]ost agencies 
continue to have weaknesses in  

http://www.williamsandjensen.com/
https://www.congress.gov/114/bills/hr3510/BILLS-114hr3510ih.pdf
https://www.congress.gov/114/bills/hr3510/BILLS-114hr3510ih.pdf
https://www.congress.gov/114/bills/hr3505/BILLS-114hr3505ih.pdf
http://docs.house.gov/meetings/HM/HM00/20150930/104000/BILLS-114HR3572ih.pdf
http://docs.house.gov/meetings/HM/HM00/20150930/104000/BILLS-114HR3578ih.pdf
https://www.congress.gov/114/bills/hr3490/BILLS-114hr3490ih.pdf
https://www.congress.gov/114/bills/hr3505/BILLS-114hr3505ih.pdf
https://www.congress.gov/114/bills/hr3510/BILLS-114hr3510ih.pdf
http://docs.house.gov/meetings/HM/HM00/20150930/104000/BILLS-114HR3572ih.pdf
http://docs.house.gov/meetings/HM/HM00/20150930/104000/BILLS-114HR3578ih.pdf


Williams & Jensen – Washington Update October 1, 2015 
   

  
 

 
Williams & Jensen, PLLC 

701 8th Street, N.W. Suite 500 Washington, D.C. 20001 
Telephone: (202) 659-8201 Fax: (202) 659-5249 

www.williamsandjensen.com 
 

Page 34 of 37 

(1) limiting, preventing, and detecting 
inappropriate access to computer 
resources;  
(2) managing the configuration of 
software and hardware;  
(3) segregating duties to ensure that a 
single individual does not have control 
over all key aspects of a computer-
related operation;  
(4) planning for continuity of 
operations in the event of a disaster or 
disruption; and  
(5) implementing agency-wide security 
management programs that are critical 
to identifying control deficiencies, 
resolving problems, and managing risks 
on an ongoing basis.” 

 
The GAO stated that “[t]hese deficiencies place 
critical information and information systems 
used to support the operations, assets, and 
personnel of federal agencies at risk, and can 
impair agencies’ efforts to fully implement 
effective information security programs.” The 
GAO stated that “[i]n prior reports, GAO and 
inspectors general have made hundreds of 
recommendations to agencies to address 
deficiencies in their information security 
controls and weaknesses in their programs, but 
many of these recommendations remain 
unimplemented.”  
 
The GAO explained that “[o]ur objectives were 
to evaluate:  

(1) the adequacy and effectiveness of 
agencies’ information security policies 
and practices and  
(2) federal agencies’ implementation of 
FISMA 2002 requirements.  

 
The GAO stated that “[t]o do this, we reviewed 
and analyzed the provisions of FISMA 2002 to 
identify responsibilities for implementing, 
overseeing, and providing guidance for agency 

information security…[and] [w]e also 
compared requirements for FISMA 2002 
against those in FISMA 2014 to identify revised 
roles and responsibilities for OMB, the 
Department of Homeland Security (DHS), and 
federal agencies.” 
 
As noted above, the GAO found that “Federal 
agencies’ information and systems remain at a 
high risk of unauthorized access, use, 
disclosure, modification, and disruption.” The 
GAO added that “[t]hese risks are illustrated by 
the wide array of cyber threats, an increasing 
number of cyber incidents, and breaches of 
personally identifiable information (PII) 
occurring at federal agencies.” The GAO added 
that “[a]gencies also continue to experience 
weaknesses with effectively implementing 
security controls, such as those for access, 
configuration management, and segregation of 
duties.” The GAO contended that “OMB and 
federal agencies have initiated actions intended 
to enhance information security at federal 
agencies…[yet] persistent weaknesses at 
agencies and breaches of PII demonstrate the 
need for improved security.” The GAO argued 
that “[u]ntil agencies correct longstanding 
control deficiencies and address the hundreds 
of recommendations that we and agency 
inspectors general have made, federal systems 
will remain at increased and unnecessary risk of 
attack or compromise.” 
 
The GAO asserted that “Federal agencies’ 
implementation of FISMA during fiscal years 
2013 and 2014 was mixed.” The GAO claimed 
that “[t]he number of agencies fully 
implementing components of their security 
programs increased for some elements, such as 
developing and documenting policies and 
procedures, but decreased in others, such as 
testing controls or providing security training, 
and varied in implementing incident response 
and reporting.” The GAO added that “[d]uring 
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fiscal years 2013 and 2014, inspectors general 
continued to identify weaknesses with the 
processes agencies used for implementing 
components of their programs.” The GAO 
said that “[a]s a result, agencies are not 
effectively implementing the risk-based 
activities necessary for an effective security 
program required under FISMA 2002 and 
continued under FISMA 2014. “ 
 
Members Call For Delay of Stage 3 
Meaningful Use  
 
Key Points: 

 116 Representatives and Two Senate 
Committee Chairmen call on HHS and 
OMB to delay promulgation of the Stage 3 
Meaningful Use EHR rule 

 GAO releases a report focusing on oncerns 
about implementation of the federal push to 
drive implementation of EHR  

 
On September 28, Representative Renee 
Ellmers (R-NC), House Budget Committee 
Chairman Tom Price (R-GA), and 
Representative David Scott (D-GA) sent a 
letter to Secretary of Health and Human 
Services (HHS) Sylvia Burwell and the Office 
of Management and Budget (OMB) Shaun 
Donovan asking “that you refrain from 
finalizing Meaningful Use Stage 3 at this time 
and work to refocus the program to better 
serve patients and the providers who care for 
them.” 113 other Representatives signed the 
letter, which asserted that “[w]e have an 
interest in being active partners in successfully 
enabling health information technology to 
serve as the digital infrastructure necessary to 
achieve delivery system reform and meet the 
needs of a modern healthcare system.” They 
asserted that “[t]o that end, we urge you to 
refrain from finalizing Meaningful Use Stage 3 
and 2015 Edition Certification at this time.” 
They claimed that “the proposed Stage 3 rule, 

currently under review at the OMB, 
exacerbates current problematic policies of 
Stage 2.” They added that “[w]e should 
incentivize technology that enables 
interoperability and improved health outcomes 
rather than incentivizing technology that 
counts how many times a provider performs an 
activity.” They claimed that “[t]he additional 
time would also give policymakers a chance to 
understand how the private sector performs 
relative to modifications proposed for program 
years 2015 through 2017.”  
 
On September 29, Senate Commerce, Science, 
and Transportation Committee Chairman John 
Thune (R-SD) and Senate Health, Education, 
Labor, and Pensions Committee Chairman 
Lamar Alexander (R-TN) sent a letter to 
Burwell requesting that HHS “delay until no 
sooner than January 1, 2017, making final rules 
for stage three of the Meaningful Use program, 
and then phase in stage three requirements at a 
rate that reflects how successfully the program 
is being implemented.” Thune and Alexander 
stated that “[i]f the department does not delay 
making final the stage three rules and instead 
proceeds before it can measure the impact of 
the modified stage two rule, it will be a missed 
opportunity to build support among 
providers.” Thune and Alexander claimed that 
“[p]ausing the stage three rules will also enable 
the department to ensure its final rules align 
with the new payment models created by the 
Medicare Access and CHIP Reauthorization 
Act, which created the Merit-Based Incentive 
Payment System.” 
 
On September 29, the Government 
Accountability Office (GAO) released a report 
based on input from “[r]epresentatives from 
the 18 nonfederal initiatives [that are] 
undertaking to achieve or facilitate electronic 
health record (EHR) interoperability.” The 
GAO stated that “[s]takeholders and initiative 
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representatives we interviewed described five 
key challenges to EHR interoperability, and 
initiative representatives described how they are 
working to address these challenges using 
different approaches.” The GAO said that 
“[i]nitiative representatives also identified other 
issues beyond the scope of their initiatives that 
they say need to be addressed in order to move 
nationwide EHR interoperability forward.” The 
key “key challenges” identified in achieving 
EHR interoperability are:  

(1) insufficiencies in standards for EHR 
interoperability,  
(2) variation in state privacy rules,  
(3) accurately matching patients’ health 
records,  
(4) costs associated with 
interoperability, and  
(5) need for governance and trust 
among entities. 

 
The GAO noted that “[i]n addition to the five 
challenges identified by stakeholders and 
initiative representatives, representatives 
identified two other issues that need to be 
addressed in order to move nationwide 
interoperability forward: 

 EHR interoperability would move 
forward once providers saw a value in 
their systems becoming interoperable. 
Six initiative representatives said that 
improvements to EHR systems—such 
as enhancements that improve 
providers’ workflow or clinical 
decision-making—are needed to 
increase the extent to which an EHR 
system, and the information contained 
within it, is a valuable tool for health 
care providers. Six initiative 
representatives noted that reforms that 
tie payment to quality of care rather 
than number of services provided will 
incentivize sharing of information 
across providers to improve efficiency.  

 Changes to Centers for Medicare & 
Medicaid Services’ Medicare and 
Medicaid EHR Incentive Programs 
would also help move nationwide 
interoperability forward. While 8 
initiative representatives we spoke with 
told us that the EHR Incentive 
Programs have increased adoption of 
EHRs, representatives from 5 initiatives 
suggested pausing or stopping the 
programs. Representatives from 10 of 
the initiatives noted that efforts to meet 
the programs’ requirements divert 
resources and attention from other 
efforts to enable interoperability. For 
example, some initiative representatives 
explained that the EHR programs’ 
criteria require EHR vendors to 
incorporate messaging capabilities into 
EHR systems, but this capability 
generally does not enable 
interoperability at this time. 
Representatives from 10 of the 
initiatives said that the criteria currently 
used to certify EHR systems under the 
EHR Incentive Programs are not 
sufficient for achieving interoperability, 
and representatives from 3 initiatives 
suggested amending the criteria to 
focus on testing systems’ ability to 
interoperate.” 

 
Upcoming Hearings and Events 
 
October 7 
Wireless Broadband: The Senate Commerce, 
Science & Transportation Committee will hold 
a hearing to discuss removing barriers to 
wireless broadband deployment. 
 
Identity Theft: The Senate Special Aging 
Committee will hold a hearing to discuss 
protecting seniors from identity theft. 
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Federal Spectrum Systems: The House 
Energy & Commerce Committee will hold a 
hearing to discuss improving federal spectrum 
systems. 
 
Infrastructure Security Organization: The 
House Homeland Security Committee will hold 
a hearing to discuss the reorganization effort of 
the National Protection and Programs 
Directorate. 
 
Credit Card Security: The House Small 
Business Committee will hold a hearing to 
discuss credit card security. 
 
October 8 
Port Cybersecurity Issues: The House 
Homeland Security Committee will hold a 
hearing to discuss port cybersecurity issues. 
 
October 21 
Agriculture Biotechnology: The Senate 
Agriculture, Nutrition & Forestry Committee 
will hold a hearing to discuss agriculture 
biotechnology. 
 
For more information on technology issues you may 
email or call Michael Kans at 202-659-8201. Lucas 
Rogers contributed to this section. 
 
This Week in Congress was written by Laura 
Simmons.  
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